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AGENT. 


§ 29. Fre.—Company bound by Act of—Waiver of Premium 
by.—The agent, intrusted with certificates of contracts for inter- 
mediate insurance, duly signed, with authority to deliver to ap- 
plicants for insurance, erased therefrom a material stipulation 
without knowledge of the insured of the circumstances of era- 
sure, or of the agent’s lack of authority to erase. Held, that the 
company will be bound to the same extent as if the erasure had 
been authorized. Where the agent delivered the certificate to 
the applicant, giving time for payment of premiums, and the 
company charged the agent with the amount of the premium, 
which was settled after the loss, a condition in the printed part 
of the policy of the company, according to the terms of which 
the insurance was effected, that no insurance is binding until ac- 
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tual payment of premium, must be considered as waived, al- 
though the agent had no express authority to give time for pay- 
ment. 


Dayton Ins. Co. vs. Kelly. 
Rep'd Jour’l. p. 169. Ouro 8. C. 


§ 30. Frre.—Responsibility of Company for Acts of.—An in- 
surance company establishing a local agency must be held re- 
sponsible to the parties with whom they transact business, for 
the acts and declarations of the agent within the scope of his 
employment, as if they proceeded from the principal. 

Masters vs. Madison County Mutual Ins. Co., 11 Barb., 624; Sarsfield 
vs. Metropolitan Ins. Co., 61 Barb., 479; 2 Am. Leading Cases, 5th ed., 
p. 917. 


Continental Ins. Co. vs. Kasey. 
Rep’d Jour'l, p. 208. Va. C. A. 


§ 31. Frme.—Filling Application—Where title was fully and 
freely stated to agent as incumbered leasehold, and the agent 
filled the application stating it to be unincumbered fee simple, 
Held, that the company was responsible for the false statement 
in the application. 


: Flanders on Ins., 101; Union Mut. Ins. Co. vs. Wilkinson, 13 Wallace, 
222; 1 Ins. Law Journal, 607. 


Planters’ Ins. Co. vs. Sorreils. 
Rep’d Jour’'l, p. 195. 


ESTOPPEL. 


§ 32. Fime—Transfer of Charter—Transfer of charter by 
directors, without authority of stockholders, is invalid, and trans- 
ferees take nothing; but subsequent participation in the busi- 
ness, or silent acquiescence by the stockholders, estops them 
from denying the validity of the transfer, in a suit brought “by 
assignee in bankruptcy ; and where additional stock is issued by 
the transferees in compliance with a law authorizing such in- 
crease, the stockholders are estopped from denying the validity 
of the proceedings to increase the stock, or the validity of the 
stock issued. 


Upton vs. Jackson, 
Rep’d Jour'l, p. 189. U. 8. 0. C. Micu. 





Fraud—Increase of Risk. 


FRAUD. 


§ 33. Fire.—Repudiation of Stock.—Parties induced to pur- 
chase stock through fraud or misrepresentation may repudiate 
their stock and be relieved of liability provided they use due 
diligence and act promptly, but will be estopped from setting up 
fraud or misrepresentation as against creditors after continued 
participation in the business of the company, or acquiescence in 
their position as stockholders. 

Upton vs. Jackson. 


INCREASE OF RISK. 


§ 34. Fire.— Burden of Proof—Insured may not change the 
use of the building so as to increase the risk, but the burden of 
proof is on the insurer to show such increase of risk. 

Flanders on Insurance, 232, 236, and note 3. 

Planters’ Ins. Co. vs. Sorrell. 


INSOLVENCY. 


§ 35. Fmr.—lLiability of Stockholders—Where the company 
passed a resolution declaring the unpaid stock non-assessable, 
and the words “ non-assessable” were printed across the certi- 
ficate of stock, Held, that the stockholders or directors had no 
power to limit or exempt the stockholders from liability as 
against creditors. Held, that the assignee in bankruptcy repre- 
sents the interests of creditors as well as bankrupt, and can re- 
cover so far as touches the validity of the stock as if acting 
solely in the interest of creditors. 

Upton vs. Jackson. 


INTERMEDIATE INSURANCE. 


§ 36. Fire.—Release from—Authority of Company to contract 
under Charter.—A certificate of contract for present insurance and 
for a policy on the risk was surrendered by the insured on the 
delivery, by an agent, of policies obtained from his own compa- 
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ny, and by it from other offices insuring the property. The lat- 
ter policies were void by reason of the company procuring them 
failing to notify the insurers of other insurance. Held, that 
where the delivery of a void policy is the sole consideration for 
the release of a liability, the release may be avoided without re- 
turning or offering to return the policy of the debtor. Where! 
the charter authorizes a company “generally to do and per- 
form all things relative to the object of the association,” and 
further provides that “all policies or contracts of insurance ” 
shall be subscribed by the officer designated for that pur- 
pose by the directors, the latter proviso does! not disable the 
company from binding itself by contracts for policies and inter- 
mediate insurance executed in other modes and by other agents, 
but merely prescribes the manner in which the final contract or 
policy shall be issued. 
Dayton Ins. Co. vs. Kelly. 


OCCUPATION. 


§ 37. Fire.—Change of—Where it was stated in application 
that the insured building was occupied as a dwelling, when upon 
proof of loss the occupation was shown to be that of a boarding- 
house, Held, that it does not avoid the policy that the building 
is, or was after the insurance, occupied as a boarding-house, un- 
less it can be shown that the risk was increased. 

Parsons’s Mercantile Law, 503, note 1. 

Planters’ Ins. Co. vs. Sorrells. 


OTHER INSURANCE. 


§ 38. Frre.—Not indorsed on Contract to Insure—Not stated in 
Application—Indorsement of, by Agent.—Where a contract for in- 
termediary insurance, and for a policy on the same risk, is made 
subject to the conditions in the printed policy, a condition in 
the policy that all additional insurance, whether prior or subse- 
quent, shall be mentioned in or indorsed on the policy, does not 
require that either prior or subsequent insurance should be men- 
tioned in or indorsed on the contract. A condition in a contract 
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for insurance requiring notice of prior insurance is waived by 
accepting the risk on the application, in which the question con- 
cerning prior insurance is not answered. 

21 Ohio St., 176 ; 6 Gray, 85. 

Notice of additional insurance required to be given to the in- 
surer, may before the receipt of the policy be given to the agent 
of the insurer who effected the insurance, where he is also in- 
trusted with the delivery of the policy in fulfillment of the con- 
tract ; and his indorsement of such additional insurance upon 
the policy is the act of the company. Where a company, in 
compliance with a contract to insure, procured the policies of 
other companies, and forwarded them to its agent, and the agent 
‘afterward agreed to additional insurance, and indorsed it on the 
policies, Held, that the agent, though authorized to act for 
his principal, could not bind the other underwriters. It was the 
duty of the insurer to obtain the assent of the other under- 
writers. 

Dayton Ins. Co. vs. Kelly. 


RECEIVERS. 


§ 39. Lire.—Cannot Claim Securities held by Superintendent. 
Held, that the securities in the hands of the Superintendent of 
the Insurance Department for the security of policy-holders can- 
not be voluntarily transferred, and other courts have no author- 
ity to compel a transfer to the receiver appointed in a proceed- 
ing to dissolve a corporation under the general provisions of the 
statutes. 

Ruggles vs. Chapman. 

Rep’d Jour’l, p. 125. N. Y¥. Com. A. 


REPRESENTATIONS. 


§ 40. Fire.—ZHfect of Errer in Material Matters— When made 
Jointly by Agent and Insured.—A material misrepresentation on 
the part of the insured, whether through fraud or mistake, will 
avoid the policy. 

Flanders on Ins., 327; Carpenter vs. American Ins. Co., 1 Story’s R., 
57 ; 1 Phillips on Ins., sec. 5387. 
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If the misrepresentation was not material, such as would affect 
either the acceptance of the risk or the rate of premium, it will 
not avoid the policy. Whether the acceptance of the policy or 
premium rate has been affected or not is a question for the jury. 

Columbia Ins, Co. vs. Lawrence, 2 Peters, 25. 

If the company, not relying on the statements of the insured, 
sends its own agent to examine the property, and issues its poli- 
cy on his representations, the insured is not responsible for a 
misdescription, though constituting a warranty, unless he with- 
held information required by the obligations of good faith. 
Where the agent makes an examination in behalf of the compa- 
ny, and inserts a misdescription in the policy based both upon 
his own examination and the representations of the insured, if 
the latter were not bona fide, or induced the company to issue a 
policy which it would not otherwise have issued, the insured 
ought to bear the loss ; but if the misdescription was bona fide, 
and immaterial, though constituting a warranty, the insured may 
recover, 

Ins. Co. vs. Wilkinson, 13 Wall., U. 8. R., 222, and 1 Ins. Law Journal, 
607 ; Masters vs. Madison County Mut, Ins. Co., 11 Barb., 624; Sarsfield 
vs. Metropolitan Ins. Co., 61 Barb., 479; 2 Am. Leading Cases, 5th-ed., 
p. 917. 


Continental Ins. Co. vs. Kasey. 


TAXATION. 


§ 41. Fime.—Authority of a Municipality to Tax.— Held, that 
a municipal ordinance authorizing a tax on premium receipts has 
no validity without warrant in the city charter, and cannot be 
offered in evidence without showing authority to pass such an 
ordinance. 

A section of the act claimed as authority for the ordinance, 
provided, “ that the provisions of this section shall not be con- 
strued to prohibit cities having an organized fire department 
from levying a tax in accordance with the provisions of their re- 
spective charters, to be applied exclusively to the support of the 
fire department of such city.” Held, that it was incumbent to 
show that the city had a fire department to justify the levy. 


City of Alton vs. Hartford Fire Ins. Co. 
Rep’d Jour’l, p. 751. I1z. 8. ©. 





Taxation— Title— War. 


TITLE. 


§ 42. Frre.—Misrepresentation of—Building on Leased Land. 
—Statement in the application that the title was that of fee sim- 
ple, and unincumbered, while it was in fact a leasehold, incum- 
bered by a claim for $200, avoids the policy unless insured is re- 
lieved from the consequences for sufficient reasons. Where in- 
sured building stands on leased land, Held, that absolute own- 
ership of the building is as great an interest in the subject of 
insurance as is expressed by “ fee simple.” 

Planters’ Ins, Co. vs. Sorreils. 


WAR. 


§ 43. Lire.—Non-payment of Premium During.—The remit- 
tance or receipt of money to pay premiums as between the citi- 
zens of the insurrectionary States and the rest of the Union 
during the civil war involved an act of friendly intercourse, and 
was therefore unlawful. Whether a pre-existing contract is dis- 
solved or not by war depends on whether or not it is obnoxious 
to the policy of warfare. If the contract is of a continuing and 
merely executory nature, and its essential features a violation of 
the law governing hostilities, as in the case of a partnership, 
war will work a complete dissolution. But a mere contract of 
insurance, not requiring the performance of an act inconsistent 
with a state of war, is not in itself antagonistic to the laws gov- 
erning a state of warfare. It is the policy of the law to preserve 
contracts and private rights existing before the war. 

1 Kent, 65; 8 Cranch, 110 ; Brown vs. United States, 6 Wall, 533 ; Han- 
ger vs. Abbott, 6 Wall., 532, 536. 

The test to dissolve a pre-existing contract is its essential anta- 
gonism to a state of war. But if rights have been acquired un- 
der a. contract, not substantially antagonistic, the law will either 
qualify it or suspend its performance. 

Furtado vs. Rogers,3 B. & P., 191; Kellner vs. Le Mesurier, 4 East., 
895 ; Gamba vs. Le Mesurier, 4 East., 408 ; Brandon vs. Curling, 4 East., 
409 ; Semmes vs. ‘Hartford Ins. Co., 13 Wall., 13 ; Hanger vs. Abbott; U. 
8. vs. Wiley, 11 Wall., 508; The Proctor, 9 Wall., 617; Parsons on Con- 
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tracts, vol. 2, p. 187; Bayles vs. Fettyplace, 7 Mass., 325; Hadley vs. 
Clark, 8 J. R., 259; Statham vs. New York Life Ins. Co., 3 Bigelow, 650; 
Buchanan vs. Curry, 19 Johnson, 136. 


In a contract of life insurance made before the war between a 
corporation in New Jersey and a citizen of Virginia, the law will 
allow a suspension of the payment of premium until the return 
of peace, with proper interest, unless there is something in the 
terms of the contract to prevent it. A condition for the pay- 
ment of the premiums after the first is sui generis. It is not in 
the nature of a condition precedent to the vesting of a right. 
The policy is of the nature of mutual agreements partly executed 
on one side, and is subject to the same conditions and qualifica- 
tions as other contracts with regard to the suspension of their 
performance. 


Bayles et al. vs. Fettyplace et al., 7 Mass., 324 ; Hadley vs. Clarke, 8 J. 
R., 259; Jones vs. Judd, 4 Comstock ; 6 Ad. & EL, (N. 8.,) 607; Anglesea 
vs. Rugely, 7 E. & B., 763; Exposita vs. Bowden; Chitty on Contracts, 
(10th Am. ed.,) 804; 2 Parsons on Contracts, (1st cd.,) 187 ; Arnold, vol. 
1, p. 585; Broom’s Maxims, 168 ; Cohen vs. N. Y. M. L. Ins. Co., 50 N. 
Y., 622, (2 Ins. Law Jour., 426.) 

Case of Paradine vs. Jane, Allyn, 26, distinguished. 


The fact that the company is mutual does not make the con- 
tract like a partnership, and therefore dissolved. The contract 
is that of a corporation. 


Cohen vs. N. Y. M. L. Ins, Co., 50 N. Y., 624, (2 Ins. Law Jour., 426.) 


The fault of the rebellion cannot be imputed to the plaintiffs so 
as to make non-payment of premium their fault. The causes of 
the contract do not affect the legal results between the indivi- 
duals. 


Mutual Benefit Ins. Oo. vs. Hillyard et al. 
Rep’d Jour’l, p. 127. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From cerlified transcripts in our possession. 


SUPREME COURT OF OHIO. 


December Term, 1873. 


THE DAYTON INSURANCE COMPANY 
vs. 


JOSEPH L. KELLY.* 


. Where the defect in a petition to which a demurrer has been overruled consists 
in the omission to aver the performance of a condition precedent in the con- 
tract sued on, and it appears from the subsequent pleadings and record that 
the defendant was not prejudiced thereby, the judgment will not be reversed. 

. Where the legal effect of the allegations in an answer isa mere denial of the 
averments in the petition, such allegations cannot be regarded as new matter 
which will be taken as true unless controverted by reply. 7 


A judgment will not be disturbed for an omission of the court to crder an 
amendment of the petition so as to make its allegations conform to the facts 
proved or admitted, where the variance between the allegations in the petition 
and the proof is not material. 

. Where the delivery of a void policy of insurance is the sole consideration for the 
release of debt or liability, the release may be avoided withoyt returning or 
offering to return the policy to the debtor. 

Where the charter confers upon an insurance company power ‘‘ generally to do 
and perform all things relative to the object of the association,” and provides 
in a subsequent section that ‘all policies or contracts of insurance” shall be 


* Syllabus and case from advanced sheets of 24 Ohio State Reports, furnished through the 
courtesy of the publishers, Robert Clarke & Co., Cinn., O. 
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subscribed by the president or some other officer designated by the board of 
directors for that purpose, the latter provision does not disable the company 
from binding itself by contracts for policies and immediate insurance executed 
in other modes and by other agents, but merely prescribes the manner in 
which the final contract or policy shall be executed. 

. Where ar agent of an insurance company, intrusted with certificates for inter- 

mediary insurance duly signed by the secretary of the company, with authority 
to deliver the same to applicants, erases therefrom a material stipulation, and 
afterward delivers the same to an applicant for insurance, who has no knowl- 
edge of the circumstances of the erasure or the want of authority on part of 
the agent to make it, the company will be bound by the certificate to the same 
extent as if the erasure had been authorized. 
Where a contract for present insurance and for a policy on same risk is made 
subject to the conditions contaived in the printed policy of the insurer, a con- 
dition in the printed policy that all additional insurance, whether prior or 
subsequent, shall be mentioned in or indorsed on the policy, does not require 
that e.ther prior or subsequent insurance should be mentioned in or indorsed 
cn the contract. 


A condition in a contract for insurance requiring notice of prior insurance is 
waived by accepting the risk on an application wherein the question concerning 
prior insurance is not answered. 

. Where notice of additional insurance is required to be given to the insurer, it 
may, before the receipt cf the policy, be given to the agent of the insurer who 
effected the insurance and with whom the policy is intrusted for delivery to 
the assured in fulfillment of the contract; and the indorsement of such addi- 
tional insurance upon the policy by such agent must be regarded as the act of 
the principal, thereby a:senting to the additional insurance. 

10. Where the agent of an insurance company effects a contract for intermediary 
insurance and for a policy,.and delivers a certificate of the contract to the 
applicant under an agreement to give time for the payment of the premium, 
and the principal charges the agent with the amount of the premium, which is 
settled and ~ afier the loss, a condition that ‘‘no insurance, original or con- 
tinued, shall be considered as binding until the actual payment of the pre- 
mium” contained in the printed policies of the company, according to the 
terms of which tke insurance was effected, must be deemed to have been 
waived, although the agent had no express authority to give time for the 
payment. 


Error to the Court of Common Pleas. Reserved in the District 
Court of Preble County. 

The original action was brought by the defendant in error against 
the plaintiff in error. 

In the court below the defendant demurred to the petition on the 


- ground that it did not state sufficient facts, which demurrer was 


overruled. 

The cause was afterward tried to a jury, and resulted in a verdict 
for the plaintiff. . 

A motion was made by defendant for judgment in its favor, not- 
withstanding the verdict, which motion was overruled. 

A motion was also made by defendant for a new trial, which was 
also overruled. Judgment was afterward rendered on the verdict in 
favor of plaintiff. 
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These several rulings and judgments are alleged to have been 
erroneous. 


Txomas Mumm, for plaintif’: 

I. The petition does not state facts sufficient to constitute a cause 
of action. It sets out an agreement “for insuring according to the 
tenor and conditions of their printed policies,” etc., but there is no 
recital of said conditions. The contract sued on, and set out, refers 
to another contract which is not set out, but which contains terms 
and conditions which form part of the contract sued on. And it is 
utterly impossible to ascertain what would be the proper construction, 
or legal effect of the contract, without also stating the tenor and con- 
ditions of their printed policies. 

The contract set out in the petition recognizes that it is only a 
temporary insurance, until a regular policy is issued from the office 
of the company, and that it will become void if the risk is not 
accepted. 

The petition is silent as to whether the risk was accepted or not, 
and whether a regular policy was ever issued. This being a condi- 
tion on the face of the contract, and upon which its very life depends, 
there should be an avermeut that the risk was accepted, or at least 
that it was not rejected, and that the company had not issued a regu- 
lar policy. 

There is no averment, even in the most general terms, that Kelly 
“ performed all the conditions on his part,” or that he did anything 
except to make the application for insurance. 

II. The court erred in overruling the motion of defendant to have 
judgment rendered in its favor, upon the statements in the pleadings, 
notwithstanding the verdict against the defendant. The code ex- 
pressly authorizes such motion. 2S. & C. 1054, sec. 384. 

The second defense distinctly alleges that the issuing of the receipt 
by the secretary, and the alteration thereof by Gunckel, was without 
authority. The reply does not deny either of the allegations of this 
defense. 

The reply to the third defense concedes : That Kelly gave Gunckel 
discretion as to what company to apply to, limited only to the com- 
panies he was agent for, and for that purpose he, before making an 
actual request for insurance, signed an application for insurance, not 
dated, or directed to any company, and delivered it toGunckel. That 
Gunckel delivered to plaintiff the policies in the German, Cooper, 
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and Central companies, and that he surrendered the receipt. This 
was after the fire. 

It claims that the three policies were void, because the Dayton In- 
surance Company failed to notify the companies of other insurance. 
That he gave up the receipt, induced by defendant’s acts to believe 
that the three policies were binding. 

It is manifest from these facts that Gunckel was Kelly’s agent in 
this matter, when the blank application was given him by Kelly, and 
he was instructed to exercise his discretion as to the company. That 
Kelly commenced his action upon an instrument which he had long 
before surrendered. The arrangement by which the three policies 
were exchanged for the receipt, it is not claimed was rescinded. 
Kelly still holds the three polices. The excuse for bringing suit on 
the receipt, instead of on the three policies, is not valid. The excuse 
is, that the three policies are void, because the Dayton Insurance Com- 
pany did not give the German, Cooper, and Central companies notice 
of Kelly’s prior insurance. 

It was not the duty of the Dayton Insurance Company to give such 
notice. 

In the action between Kelly and the Dayton Insurance Company, 
the validity of these policies cannot be tried. Fire Ins. Dig., 416, sec. 
90 ; David vs. Hartford Ins. Co., Supreme Court of Iowa, 1862 ; 51 
Penn. St., 402 ; 16 Peters, 400 (cond.); 20 Barb., 635. 

No fraud is alleged, and there is no offer to rescind. It follows 
that Kelly is the owner of the three policies, and not the owner of 
the receipt. 

The fourth defense is, that it is one of the conditions of the com- 
pany’s printed policies, that if there is prior insurance on the 
property, “not notified to this company, and mentioned in or 
indorsed upon this policy,” the policy shall cease and be of no effect. 

That Kelly had other prior insurance at the date of the applica- 
tion, and at the issuance and delivery of the receipt, which was not 
notified to the company, not mentioned in his application, nor in- 
dorsed, nor requested to be indorsed, on any policy to be issued, nor 
on any receipt. 

The reply admits that there was other prior insurance at date of the 
application, but says that plaintiff notified Gunckel, the agent of the 
defendant, of the existence of such other insurance. 

The fact is conceded, that the prior insurance was not mentioned 
in, or indorsed on the application, or on the receipt, nor requested to 
be so indorsed. 
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Mere notice to Gunckel is not enough. The contract requires 
that it shall be mentioned in or indorsed upon the policy, or the con- 
tract shall be void. 

This is the unbroken current of authority in relation to prior in- 
surance. Harris vs. Ohio Ins. Co., 5 Ohio, 467 ; Carpenter vs. Prov- 
idence Ins. Co., 16 Peters (cond.,) 400 ; 19 Ohio, 149. 

A verbal waiver of the condition is void. Contract of insurance 
must be in writing. 12 Cush., 469; 36 Barb., 372; 16 Ohio, 148 ; 
1 Phil. Ins., 483-4. 

Mere knowledge of other insurance is of no avail, if not indorsed. 
Forbes vs. Agawam Mutual Insurance Co., 9 Cush., 470. 

The reason of the rule is stated with clearness and force in Hale 
vs. Mechanics’ Ins. Co., 6 Gray, 169 ; Couch vs. City Ins. Co., (Sup. 
Ct. of Conn., 1871,) [1 Ins. Law Jour., 141 ;] Angel Fire Ins., 235, sec. 
174 ; 4 Howard, U. S., 185. 

The sixth defense and the reply thereto is in reference to subsequent 
insurance, and raises the same question as the fourth defense. 

The seventh defense recites: That its only power to make con- 
tracts of insurance is contained in the 9th section of its charter, which 
provides that all contracts of insurance “shall be subscribed by its 
president, or such other officer as may be designated for that purpose 
by the board of directors, and attested by the secretary, and being so 
subscribed and attested, shall be obligatory upon the company.” 

That the board never authorized any one but the president to sub- 
scribe such contract, and no one else had such authority. The 
secretary had authority only to attest, when subscribed by the 
president. 

No reply was filed to this answer, and it stands undefended. Angel 
& Ames on Cor., 268, sec. 277; Couch and Wife vs. The City Fire 
Ins. Co., Ins. Law Journal, Oct., 1871 ; Heart vs. Providence Ins. Co., 
2 Cranch, 127 ; 1 Phil. Ins., 9; 16 Ohio, 164; 19 Ohio, 149; Angel 
Fire Ins., 503, sec. 457 ; 6 Duer, 13. 

III. The Court of Common Pleas erred in overruling defendant’s 
motion for a new trial. 

IV. The Court of Common Pleas erred in permitting to be read to 
the jury the copy of a receipt, different from the one actually deliv- 
ered by Gunckel to Kelly, being the one without the erasure. This 
was a material and fatal variance. The petition was not amended so 
as to let io the altered receipt. It is true the plaintiff, in his reply, 
admits the erasure and consequent variance, but the plaintiff’s case 
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must be made in his petition, not in his reply. Durbin vs. Fisk, 16 
Ohio Stat., 533. 

V. The court erred in charging the jury, that under the first and 
seventh defense, if Young, as secretary, signed the contract, and if 
C. F. Gunckel was the agent of the company, the contract would be 
binding, though not signed by the president. 

This charge assumed, in direct opposition to the 9th section of the 
charter, that the secretary had power to bind the company by a con- 
tract of insurance, and that, too, without proof that he had been 
clothed with such power by the charter-by-law resolution of the 
board, acquiescence, or in any other way. 

The presumption of law is that the secretary has no such power. 
The party alleging such authority must prove it. 2 Phil. Ins., 524, 
sec. 1872. 

VI. The court erred in its charge in effect, that if Gunckel was 
the company’s agent, and made the alteration in the contract or re- 
ceipt without Kelly’s knowedge, and before delivery, then the com- 
pany would be liable upon what remained of the contract. 

Any agent, the court say in substance, may so act and bind the 
company. This doctrine is unsupported by any authority. If he 
could erase a material part of the contract, he might thereby change 
its entire character. 

VII. The court erred in charging that the company could au- 
thorize an agent to sign contracts, instead of the president, and that 
is, if Hecker’s letter was written with the company’s knowledge, or 
acquiescence, it was binding, and Gunckel was the agent for that 
purpose. 

But Gunckel was not agent to alter the blank contracts of insurance 
signed and sent to him. 

There was not a word of proof tending to show that the company 
knew of, or acquiesced in, the writing of Hecker’s letter. 

VIII. The fifth charge throws upon the Dayton Insurance Com- 
pany the duty of notifying the German, Cooper and Central of other 
insurance, taken by Kelly, without the qualification which should 
have been given, that Gunckel, or the Dayton Insurance Company, 
had notice of such prior insurance. This was error. The fact of 
prior insurance was within Kelly’s knowledge. It was his duty to 
give the notice. 

IX. The sixth charge, in substance, states that as to a contract of 
insurance, dated December 5, notice of prior insurance (taken on the 
27th of November) is sufficient, if given on the 18th of December, 
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and before loss by fire ; also, that notice “of all the insurance” on 
the 13th of December is sufficient as to insurance not issued till the 
14th of December. 

This charge puts at defiance the written agreement of the parties, 
which requires that prior insurance shall be notified to the company, 
and mentioned in or indorsed upon the policy. 

The words in the printed policy requiring the notice of insurance to 
be given “ before any loss by fire occurs,” refer exclusively to subse- 
quent insurance. The judge, in his charge, makes the words apply 
also to prior insurance. This is a manifest error. 

X. The tenth charge is, in substance, that if Gunckel was agent of 
company to receive and forward applications for insurance, receive 
premiums and issue certificates of insurance, then notice to him of 
prior and subsequent insurance would satisfy the requirements of the 
contract (in reference to the terms contained in defendant’s policies) 
before the issuing of the regular policy. 

This charge is based on the idea that neither prior nor subsequent 
insurance was required to be indorsed. No distinction is made be- 
tween notice of prior and subsequent insurance, nor as to the time _ 
when the notice was given. 

Will it be claimed that notice of prior insurance given after the 
insurance contract was made would avail ? 

Admitting that Gunckel was agent, for the purpose stated in the 
charge, it does not follow that he was a general agent of the com- 
pany, so as to bind the company by notice to him of subsequent in- 
surance. 

He exhausted his power, and performed his whole duty, when he 
delivered the policy ; after that, notice of insurance could only be 
given to the company. 


Marruews, Ramsey & Marruews, for Defendant: 


I. The demurrer to the plaintiff was rightly overruled. 

It was not necessary that the petition should set out specifically 
what the tenor and conditions of the printed policies are, The whole 
of the contract is set out. It states that it is “ binding on the Dayton 
Insurance Company, of Dayton, Ohio, until a regular policy shall be 
issued from the office of said company, or should the risk not be ac- 
cepted, and the above sum of money refunded to the applicant, then 
this receipt is void,” etc. 

The petition does not, in terms, allege which, if either, of these alter- 
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natives happened ; but it does state that said agreement remained in 
full force until the 7th day of January, 1868, when the loss occurred. 
If it remained in force at that time, then the necessary implication 
is, that nothing had previously occurred to defeat its operation. 

It also alleges that the insured property was destroyed by fire, 
“whereby there became due and payable tothe plaintiff, from the 
defendant, the sum of five thousand dollars.” This was sufficient, es- 
pecially after answer and after verdict. The code requires that 
pleadings should be liberally construed. Erwin vs. Shaffer, 9 Ohio 
St. 43; Bethel vs. Woodworth et al., 11 Ohio St., 393. 

IL. The second defense consisted, substantially, in allegations of a 
want of authority in the officers and agents of the company signing 
and issuing the contract sued upon, to bind the company thereby. 

Though the reply does not deny this, what is more to the purpose, 
the petition does. 

The original reply denied all the allegations of the third defense. 

The amendment to the reply states that the new policies were de- 
livered after the loss ; that they were void by reason of the failure of 
the defendant, who undertook to procure them, to notify the com- 
panies who issued them of the existence of prior and subsequent in- 
surance on the property, and that the plaintiff accepted the said policies 
and surrendered the original contract under the belief that the substi- 
tuted policies were valid, which belief was induced by the acts of 
the defendant in procuring and delivering them. 

It is urged that the defendant could be in no default in not giv- 
ing notice of prior and subsequent insurance, because it owed no 
duty to the plaintiff. Thisisa mistake. It undertook to procure valid 
insurance. Its duty then grew out of its undertaking. The consid- 
eration was the release of its own liability. Upon the facts, as they 
might be shown under these pleadings, the defendant procured the 
surrender of the original agreement, on which its liability had 
become fixed, without any consideration. It is certainly not entitled 
to judgment on that showing. 

As to the question whether the invalidity of the substituted insur- 
ance, as between the plaintiff and defendant, can be shown, the 
authorities cited by counsel for plaintiff in error show an entirely 
different principle than that claimed by them. But whether so or not, 
the rule has no application here. The obligation assumed by the 
defendant was to procure valid insurance. It is certainly competent 
to show, in an action between these parties, in which the question is 
whether that obligation has been performed or broken, that the de- 





1875.] Dayton Ins. Co. vs. Kelly. 177 


fendant has violated it, because the policies of insurance procured by 
him are not valid. 

Whether notice of prior insurance to the defendant’s agent is notice 
to the defendant, and whether that notice, without indorsement on 
the instrument, avails, see May on Insurance, sec. 370, p. 449, and 
cases there cited. 

In regard to the seventh defense, we claim : 

1. That the answer merely amounts to a denial of the allegation 
"in the petition, that the company issued the contract sued on. It 
consequently made an issue of fact, without further pleading, and its 
allegations of fact, inconsistent with those contained in the petition—- 
such as that the company had authorized no one but the president 
to sign contracts on its behalf—need no further denial. That allega- 
tion cannot, therefore, be taken to be true, until proved. 

2. That the section of the charter quoted does not sustain the con- 
struction sought to be imposed on it. It is merely directory. It does 
not, either in express terms or by any fair inference, forbid or pro- 
hibit the execution of contracts of insurance in any other mode, or 
declare such to be void. May on Insurance, sec. 15, and cases cited, 
and sec. 23 and note. 

III. The motion for a new trial was properly overruled. 

It cannot be denied that the secretary was authorized to appoint 
agents, and confer upon them their authority. 

The company held Gunckel out to the world clothed with the appar- 
ent authority to bind it, by the delivery of such contracts ; and that, 
too, with an erasure of part, such as was made in this instance. The 
plaintiff was justified in believing he was authorized to do so, for he 
had no means of knowing but that the paper was in the precise form in 
which it was when issued by thesecretary. The appearance of authority 
extended as well to the document erased as to the document entire. 

That Gunckel acted as agent for the defendant in the transactions 
out of which this controversy arose, admits of no serious question. 

It is insisted that there was a variance between the pleading and 
the proof, in that the copy of the contract stated in the petition, and 
read to the jury, was the entire printed paper without the erasure. 

But the variance, supposing that technically it could only have 
been avoided by an amendment to the petition, instead of by way of 
reply, is nevertheless not essential, nor was the defendant prejudiced 
thereby. 

The first four charges of the court relate to the authority of 
Gunckel to bind the defendant, as its agent, by the delivery of the 
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compact sued upon, and may be considered together. That there 

was no error in these charges, we refer the court to May on Insur- 

ance, sec. 14, p. 14; Bulkeley vs. The Derby Fishing Co., 2 Conn., 

254: Fuller vs. Boston Mut. Fire Ins. Co., 4 Met., 206; Prince of 

Wales Life and Ed. Ass. Co. vs. Harding, 1 E. B. & E., 183 ; Trustees 

of First Baptist Church vs. Brooklyn Fire Ius. Co., 19 N. Y., 309 ; 

Sanborn vs. Fireman’s Ins. Co., 16 Gray, 448 ; Am. Mut. Ins. Co. vs. 

Union Mut. Ins. Co., 19 How., (U. 8.) 318; Union Mut. Ins. Co. V8. , 
Wilkinson, 13 Wall., 222, [1 Ins. Law Jour., 607.] 

The fifth and ninth charges need no comment. The sixth and 
seventh are necessarily connected. They relate to the defenses based 
on the alleged want of notice of prior and subsequent insurance, and 
want of indorsement thereof on the policy or contract sued on. 

The written application for the insurance now sued upon was filled 
up by Gunckel, and contained, among other interrogatories, the fol- 
lowing interrogatory : “Jnsurance—What amount is now insured on 
the property? In what offices, (state particularly,) and on whose 
account?” To this the applicant made no answer. 

This application was made out by Gunckel as agent of the com- 
pany, and not as the agent for the plaintiff Union Mat. Ins. Co. vs. 
Wilkinson, 13 Wall., 222, [1 Ins. Law Jour., 607. ] 

The plaintiff in error, having accepted the application with the 
interrogatory above quoted unanswered, thereby waived notice of 
prior insurance altogether, and was not afterward entitled to require 
it. Lorillard Fire Ins. Co. vs. McCulloch, 21 Ohio St., 176. 

An office which issues a subsequent policy will be presumed to have 
notice of the prior one. Barnes vs. Union Ins. Co., 45 N. H., 21; 
Horwitz vs. Equitable Ins. Co., 40 Mo., 557. 

And where both policies are negotiated through the same person, 
who is agent for both companies, his knowledge is the knowledge of 
the company. Van Bories vs. United Life, etc., Ins. Co., 8 Bush., 
(Ky.) 133. 


MclItvarnz, J. 
1. Did the Court of Common Pleas err in overruling the demurrer 
to the petition ? 
The petition counted upon a written contract, of which the following 
is a copy : 


This is to certify, that the Dayton Insurance Company, of Dayton, 
Ohio, have received from Joseph J. Kelly, by their agent, Charles F. 
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Gunckel, the sum of sixty dollars, for insuring according to the tenor 
and conditions of their printed policies, issued from their office, in 
Dayton, Ohio, from this date, 12 o’clock at noon, until March 5, 1868, 
at 12 o’clock at noon, $5,000 in the following property : Hogs and pro- 
ducts of hogs, contained in his frame pork and slaughter-house, situate 
in Campbelltown, Preble County, Ohio. 

This receipt and agreement is binding on the Dayton Insurance 
Company, of Dayton, Ohio, until a regular policy shall be issued 
from the office of said company ; or should the risk not be accepted, 
and the above sum of money refunded to the applicant, then this 
receipt is void, and of no effect. 

Signed by the secretary of the company. 

J. R. Youne, Secretary. 


This is of no effect until countersigned by the agent, Charles F. 
Gunckel. Dated at Middletown, Ohio, this 5th day of December, 
1867. (Signed, ] Cuartes F’. Gunoset, Agent. 


The objections urged against the petition are, that it did not set 
out the conditions contained in the “ printed policies ;” that it did 
not state whether or not the risk was accepted, or whether a regular 
policy had been issued, and that it contained no averment of the 
performance of conditions on the part of the plaintiff below. 

If it were necessary to determine whether the facts stated in the pe- 
tition are sufficient to constitute a cause of action, we would probably 
resolve the question in the negative. Section 138 of the code, however, 
provides that the “court, in every stage of the action, must disregard 
any error or defect which does not affect the substantial rights of 
the adverse party : and no judgment shall be reversed or affected by 
reason of such error or defect.” Now, we are all agreed that the 
defects in the petition, whatever they be, were supplied by averments 
in the answer and reply : so that, upon the whole record, we find 
that the defects in the petition did not affect any substantial right of 
the defendant below. Thus, if the plaintiff should have averred in 
the petition that a regular policy had not been issued, etc., the want 
of such averment was supplied by ar allegation to that effect in the 
answer, which was not denied in the reply. And again: if the peti- 
tion was defective in not averring the performance of conditions pre- 
cedent, the defect was cured by the averment in the answer, that 
‘such conditions (naming them) had not been performed by the 
plaintiff, followed by averments in the reply, that they had been per- 
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formed, or that the performance had heen waived by the defendant. 
8 Ohio St., 293. 

II. The overruling of defendant’s motion for judgment in its favor 
on the pleadings, notwithstanding the verdict, is assigned for error. 

Several objections are made under this assignment, which will be 
disposed of hereafter, when we come to consider the alleged errors 
in the charge of the court, as given to the jury. In addition to 
what has already been said, it will suffice in this connection to add 
that the averments in the auswer to the effect that the secretary of 
the defendant, and its soliciting agent, Gunckel, had no authority 
from the company to make the contract sued upon, must be regarded 
as a denial of the averment in the petition, that “the company agreed 
to make such insurance.” Where the only legal effect of matter 
stated in an answer is a denial of facts stated in the petition, no 
reply is necessary. Such an answer does not contain “ allegations of 
new matter constituting a defense,” which must be taken as true 
unless denied. 

III. The refusal of the court to set aside the verdict and grant a 
new trial is also assigned for error. Under this assignment three 
general propositions are discussed: 1. That the verdict was not 
sustained by sufficient evidence. 2. That incompetent evidence was 
admitted. 3. That the court erred in its charge to the jury. 

1. The following state of facts can fairly and reasonably be de- 
duced from the testimony, all of which is set out in the record. 

J. R. Young, the secretary of the defendant below, (an incorporat- 
ed insurance company,) was authorized by the company to negotiate 
contracts for insurance, to sign and issue certificates like the one sued 
upon, to appoint agents to solicit risks, and to receive applications 
for policies, and to authorize such agents to deliver to applicants for 
policies the above-named certificates, and to collect premiums for in- 
surance. Charles F'. Gunckel was appointed such agent by the sec- 
retary, and was supplied with certificates duly signed by the secre- 
tary, wilh authority to countersign, fill blanks, and to deliver the 
saive to applicants upon the receipt of premiums. 

Guuckel was also agent for several other insurance companies, 
among which were the Aitna, the Home of New York, and the Ha- 
milton. 

About the 30th of November, 1867, Gunckel, being such agent, 
solicited a risk from the plaintiff, and agreed with him to postpone 
the payment of the premium for ninety days from the date of insur- 
ance ; and at the same time prepared an application for a policy, 
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which contained the usual interrogations respecting the proposed 
risk. The ninth interrogatory was as follows: ‘“ Jnsurance—What 
amount is now insured on the property? In what offices, (state par- 
ticularly,) and on whose account?” To this interrogatory there was 
no answer given. The fact was, however, that the plaintiff had pre- 
viously obtained a policy from the Enterprise Insurance Company for 
$2,000 on the same property. This application was signed by the 
plaintiff, and delivered to Gunckel, with the understanding that upon 
call by the plaintiff for insurance, Gunckel should address and for- 
ward the application to such company as he might select. On the 
5th of December following, the plaintiff, by letter to Gunckel, re- 
quested insurance to the amount of $5,000. Same day, upon receipt 
of plaintiff’s letter, Gunckel remitted to plaintiff a certificate signed 
by Secretary Young, a copy of which is set out in the petition, hav- 
ing first, however, erased the words, “or should the risk not be ac- 
cepted, and the above sum of money refunded to applicant, then 
this receipt is void and of no effect ;” and at same time forwarded 
the plaintiff’s application to the home office of the defendant, with 
information that a certificate for insurance had been issued to the 
plaintiff. The erasure by Gunckel was without authority from de- 
fendant. The plaintiff, however, received the certificate in good. faith, 
and without any knowledge of the circumstances of the erasure. 

Upon the receipt of the plaintiff’s application at the home office of 
the defendant, the officers in charge procured from the German Insur- 
ance Company a policy in favor of the plaintiff for $2,000, from tho 
Cooper Insurance company a like policy for $2,000, and from the 
Central Company one for $1,000, and forwarded the same to Gunckel 
to be delivered to the plaintiff in lieu of their own policy for $5,000. 
Each of these policies contained a condition that “if the assured shall 
have or shall hereafter make any other insurance on the property 
hereby insured, without the consent of this company written hereon,” 
then this policy shall be void. At the time the German, Cooper and 
Central companies delivered the policies to the defendant, they re- 
spectively charged the defendant with the amount of premium there- 
on, and the defendant charged Gunckel with the amount of premium 
on the plaintiff’s risk. 

The printed policies of the defendant, referred to in the instru- 
ment upon which the suit was brought, coutained the following con- 
ditions : 

“Provided, further, that in case the assured shall have already 
any other insurance against loss by fire, on the property hereby in- 
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sured, not notified to this company, and mentioned in or indorsed 
upon this policy, or if the said assured, or his assigns, shall hereafter 
effect any insurance on the same property, and shall not, with all 
reasonable diligence, and before any loss by fire occurs, give notice 
thereof to this company, and have same indorsed on this policy, or 
otherwise acknowledged by them in writing, this policy shall cease 
and be of no effect.” 

And also a further condition that “no insurance shall be consid- 
ered as binding until the actual payment of the premium.” 

On the 13th of same month the plaintiff made application by letter 
to Gunckel for further insurance, on the same description of property, 
to the amount of $10,000; and at same time informed him that he 
(plaintiff ) had obtained other insurance on same property, from the 
agency of Landis & Son, to the amount of $13,000, including $7,000 
applied for on that day. The amount of insurance thus notified to 
Gunckel included also the policy for $2,000 from the Enterprise com- 
pany, which had been obtained before the execution of the instru- 
ment sued on. On the next day, December 14th, Gunckel indorsed 
on the policies then in his hands, from the German, Cooper and Cen- 
tral companies, the amount of insurance in other companies, which 
was thus notified to him. 

Neither the German, the Cooper, nor the Central company assent- 
ed to or wus notified of any insurance on the property effected by 
plaintiff after the date of their respective policies. 

On the 18th day of same month, the property insured was de- 
stroyed by fire ; and on the next day Gunckel, having full knowledge 
of the loss, delivered the German, Cooper and Central policies to the 
plaintiff, who, in consideration thereof, and in the belief that they 
were valid and binding policies upon the companies by whom they 
had been issued, surrendered the instrument sued on to Gunckel, to 
be canceled, and at the same time executed to Gunckel his note for 
the amount of the insurance premium, as per agreement. This note 
was afterward paid, and the payment accounted for by Gunckel. The 
loss was notified to the companies interested, including the German, 
Cooper and Central, and proof thereof duly made. The German, 
Cooper and Central companies repudiated the plaintiff’s claim, on 
the ground that their policies were avoided by reason of subsequent 
insurance, without notice to them, and without their consent. Proof 
of loss was afterward, and about three months after the fire, made as 
against the defendant. 

If our view of the law governing this case (as hereinafter stated) 
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be correct, the foregoing statement of facts is sufficient to sustain 
the verdict. 

2. Did the court err in admitting incompetent testimony? The 
testimony objected to was a copy of the instrument set out in the 
petition. Neither the instrument, as set out in the petition, nor the 
copy offered in evidence, manifested the erasure, which, according to 
the averments in the answer and the admissions in the reply, had 
been made by Gunckel before it was delivered to the plaintiff. The 
objection, as we understand it, is, that the paper offered in evidence, 
though a copy of the instrument as set out in the petition, did not 
support the plaintiff’s case as it was finally made by the pleadings. , 

We do not perceive how the plaintiff was prejudiced by the sages 
posed variance. The instrument, as it existed before the alteration 
by Gunckel, was shown and admitted to be as set out in the petition. 
Nor was there any controversy as to its altered condition at the time of 
delivery. Hence no proof in relation to its condition or terms, 
either before or after alteration, was necessary ; nor could the intro- 
duction of a copy of the paper as it was before or as it was after the 
alteration, prejudice the defendant. The court might have ordered 
the petition to be amended so as to state the contract as it was not 
only proved, but admitted to be, yet the failure to do so was not 
error for which the judgment should be disturbed. 

It is also claimed that the court erred in permitting the plaintiff to 
prove that the policies issued by the German, Cooper, and Central com- 
panies were void by reason of subsequent insurance without their as- 
sent. The defendant had set up as matter of defense, that the plaintiff 
had released and surrendered the obligation sued on. The reply in sub- 
stance was, that the supposed release was made solely in consideration 
of these policies ; that the policies, at the time they were delivered to 
him, were ia fact worthless and void, and therefore there was no 
consideration for the supposed release. 

The ground of objection as stated is, that these policies were valid 
on their face, and there being no allegation of fraud, and no offer to 
return the policies to the defendant, the plaintiff, as against the de- 
fendant in this action, should not have been permitted to show them 
to be worthless. We think otherwise. At the time the plaintiff sur- 
rendered the certificate the liability of the defendant thereon had be- 
come fixed. The loss by fire had occurred, and unless the surrender 
and release were supported by a valuable consideration the plaintiff 
ought not to have been bound thereby. The underwriters themselves 
had avoided their policies by insisting upon the conilition as to no- 
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tice, and assent to subsequent insurance. It was not necessary that 
the plaintiff should have returned or offered to return the policies. 
If they were in fact and in law worthless and void, as against the 
underwriters, the defendant sustained no injury by reason of the 
plaintiff ’s failure to return them. 

Another question made in the case may as well be considered in 
this connection. The German, Cooper, and Central companies avoid- 
ed their policies for want of notice of and assent to subsequent in- 
surance. Whose duty was it to give them notice and obtain their 
consent? The plaintiff, at that time, had no contract relation with 
these companies, nor had he any knowledge that these policies had 
we issued. He was content with the defendant’s contract for in- 

france. When he desired additional insurance he notified the de- 
fendant’s agent, in whose possession these policies were. The agent 
consented to the insurance by indorsing it on the policies. But this 
did not answer the condition. The agent, we think, under the cir- 
cumstances, was authorized to act for his principal, the defendant, 
but could not bind the underwriters. If the defendant still desired 
to substitute these policies for its own undertaking, it was its duty 
to obtain from the German, Cooper, and Central companies their 
assent to the proposed additional insurance. 

IV. Did the court err in its instructions to the jury ? 

‘ 1. The court instructed the jury, among other things, as follows : 

“In regard to the issues made by the first and seventh defenses, 
if it was proved that the contract: upon which suit was brought was 
signed by J. R. Young, as secretary of the defendant, and if Charles 
F. Gunckel was agent of the defendant, the contract would have the 
effect of binding the company, though not signed by the president of 
the company.” 

The defenses referred to were based on the provisions of defend- 
ant’s charter, the ninth section of which provides as follows, (49 Ohio 
L.,191:) “That all policies or contracts of insurance that may be 
made or entered into by said company may be made either under or 
without the seal thereof, and shall be subscribed by the president, or 
by such other officer as may be designated for that purpose by the 
board of directors, and attested by the secretary ; and being so sub- 
scribed and attested, shall be obligatory upon said company accord- 
ing to the tenor, intent and meaning of this act, and of such policies 
or contracts.” 

This charge assumed, as was averred in the answer and not denied 
in the reply, that the contract sued on was not subscribed by the 
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president, and that the secretary had not been designated’ by the 
board of directors as an officer for the purpose of subscribing “ poli- 
cies or contracts of insurance,” as required by the ninth section. 

It must be admitted that the charter gave to the company all the 
powers that it possessed. It undoubtedly gave the power to make con- 
tracts of insurance, and the ninth section prescribed a form for the 
preservation of the evidence of its contracts, which is made obligato- 
ry on the company. If this form constitutes the only mode by which 
the company can obligate itself, of course any other mode would no 
more create a binding contract of insurance than if the corporation 
had never existed. 

The question therefore arises, is the form thus prescribed the only. 
one in which the defendant can encer into a binding contract of insur- 
ance? It will be observed that the ninth section does not, in totidem 
verbis, confer upon the company the power to make contracts of in- 
surance, If there were no express grant of such power to be found 
elsewhere in the charter, I admit that it would be implied from the 
provisions of this section ; and in that case, the form therein prescribed 
would be exclusive. But if the grant of power to contract be found 
elsewhere in the charter, then our inquiry will be confined to the ques- 
tion, whether the form prescribed in the ninth section was intended 
as a limitation upon the power to contract, or merely as prescribing 
the manner of executing its policies. 

Insurance against fire was the sole object and purpose for which 
the defendant was incorporated. And the first section of its charter 
declares that it shall be capable “generally to do and perform all 
things relative to the object of the association.” This grant is cer- 
tainly broad enough to confer the power to make contracts relative to 
insurance—power to negotiate and agree upon all the terms and con- 
ditions of the risk. Indeed, the very terms of the ninth section seem 
to imply that negotiations have ended in a complete contract before 
the execution of tne formal instrument is required. Having found in 
the first section of the charter a grant of power to contract for in- 
surance, we do not feel authorized to so construe the ninth section as 
to render null and of no effect all contracts made within the scope of 
the power there conferred, unless and until the president or other 
designated officer has subscribed the “ policy or contract of insurance.” 
On the ciher hand we feel justified in holding that the terms, “ poli- 
cies or contracts of insurance,” as here used, were intended to embrace 
the final instruments—such as are technically called policies of insur- 
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ance, and do not include intermediary contracts of insurance, or 
contracts for policies. 

2. The court further charged, “ That, if the jury find that Gunckel 
was the agent of the defendant, and that he made the alteration in 
the receipt or contract before it was delivered to Kelly, and that he 
did not do so by Kelly’s procurement or assent or knowledge, then 
the alteration does not affect the liability of the defendant, but would 
be liable upon what remained of the contract.” 

We find no error in this instruction. The testimony shows that 
the secretary of the company was authorized to negotiate contracts 
for insurance, and also to appoint agents to solicit applications, ete. 
It also shows that the secretary had supplied Gunckel, as agent of the 
company, with these receipts or certificates, duly signed by himself, 
with authority to deliver them to applicants. We think the company, 
therefore, and not the applicant, should bear the consequences of 
Gunckel’s erasure, although he was acting in violation of his duty to 
the company in making it. 

The company held Gunckel out to the world clothed with the 
apparent authority to bind it, by the delivery of such contracts ; and 
that, too, with an erasure of part, such as made in this instance. The 
plaintiff was justified in believing he was authorized to do so, for he 
had no means of knowing but that the paper was in the precise form 
in which it was when issued by the secretary. The appearance of 
authority extended as well to the document erased, as to the docu- 
ment entire. 

8. The court instructed the jury in relation to the condition in the 
contract concerning other insurance as follows : 

“That, even if the jury should find that Kelly did not notify 
Gunckel of the insurance in the Enterprise company of November 
27th, 1867, on or before the 5th day of December, A. D. 1867, yet 
if he wrote to Gunckel on the 13th December, informing him of all 
the insurance, and Gunckel was the agent of the defendant, that such 
notice, if received before the loss, would be a good compliance upon 
the part of Kelly, with his obligation to give notice to the company 
of all other insurance, and that it would be sufficient as to the Enter- 
prise insurance, and sufficient as to the $7,000 applied for on that 
day to Landis & Son, although such $7,000 was not issued until the 
14th of December. 

“That it was not necessary that any indorsement of either prior 
,or subsequent insurance should be made upon the contract sued upon « 
or recited in the same.” , 
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If, under the contract, the plaintiff was required to give notice of 
prior insurance, we doubt whether this instruction, in so far as it 
relates to that subject, could be sustained. The contract was for in- 
surance according to the “tencr and conditions of the printed 
policies” of the defendant. The conditions, in relation to other in- 
surance contained in the printed policy, were as follows : 

“ Provided, further, that in case the assured shall have already any 
other insurance against loss by fire, on the property hereby insured, 
not notified to this company, and mentioned in or indorsed upon this 
policy, or if the said assured, or his assigns, shall hereafter effect any 
insurance on the same property, and shall not, with all reasonable 
diligence, and before any loss by fire occurs, give notice thereof to 
this company, and have same indorsed on this policy, or otherwise 
acknowledged by them in writing, this policy shall cease and be of 
no effect.” 

A fair and reasonable construction of this contract would require 
notice of prior insurance to be given at the time of making applica- 
tion for insurance. The object of notice is to enable the insurer to 
act prudently and intelligently in relation to the risk ; yet, notwith- 
standing the reference to the condition in the printed policy, it was 
competent for the defendant to waive the condition, and we think it 
was waived, in so far as itrelated to the notice of prior insurance. The 
risk was taken upon an application which formed part of the contract. 
The interrogatory in the application for insurance, in relation to 
prior insurance, was not answered. The acceptance of the risk upon 
such an application is a waiver of any notice which a truthful an- 
swer to the interrogatory would have disclosed. 21 Ohio St., 176; 6 
Gray, 85. 

As to notice of subsequent insurance, the charge of the court was 
right. Notice to Gunckel was notice to the defendant. We are not 
prepared to say that the notice to Gunckel would have been sufficient, 
if he had been the agent of the defendant merely for the purpose of 
soliciting applications and collecting premiums. Confessedly his 
authority in relation to this risk was much more extensive. He was, 
in fact, intrusted with the German, Cooper, and Central policies, for 
the purpose of delivering them, in lieu of the defendant’s own policy, 
and lifting the instrument sued on. Had he been intrusted with a 
policy of the defendant, for delivery, in performance of the contract, 
there can be no doubt that notice to him and indorsement by him of 
subsequent insurance thereon would have bound the company. He, 
in fact, indorsed the subsequent insurance upon the policies in his 
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possession, and, in our opinion, he thereby assented, as the agent of 
defendant, to all the subsequent insurance of which he had notice. 

We also think the court below was right in charging the jury 
“that it was not necessary that any indorsement of either prior or 
subsequent insurance should be made upon the contract sued upon, or 
recited in the same.” The parties contemplated and contracted for a 
“regular policy,” but the instrument sued on is not such policy. We 
understand, as did the court below, that the meaning of the parties : 
was, that prior, as well as subsequent insurance, should be mentioned 
in or indorsed upon the regular policy, when or after it should be 
issued. Such recitals or indorsements would be a full compliance 
with the contract in this respect. No such policy having been issued, 
there was no failure to comply with this condition. 

The court also instructed the jury, “that, if the company charged 
the amount of the premium to Gunckel, and Gunckel received the 
note of Kelly for the same, which was subsequently paid, that was a 
good and sufficient compliance with the contract upon Kelly’s part, 
and the contract is binding, although said note was not given until 
after the fire.” 

The facts assumed in this charge, in connection with the fact 
admitted in the defendant’s answer, viz., that Gunckel was the agent 
of the company, “to solicit applications and to collect premiums, 
when insurance was effected,” amount to a waiver of the condition in 
their “printed policies,” “that no insurance, whether original or con-~ 
tinued, shall be considered as binding until the actual payment of the 
premium.” It is very doubtful whether such condition, in the policy 
contracted for, attaches to a contract for intermediary insurance, (10 
Bosw., 83 ;) but whether it does or not, the charging of the premium 
to such agent, and the agent’s agreement to give time for its pay- 
ment, and the subsequent payment to the company, constitute a 
waiver of pre-payment. 

Judgment affirmed. 

Day, C. J., Ware and Rex, JJ., concurring. Wet, J., not sitting. 





Upton vs. Jackson. 


UNITED STATES CIRCUIT COURT, 


WESTERN DISTRICT OF MICHIGAN. 


Ocroper Term, 1874. 


CLARK W. UPTON, as Assianzz, ETC., 
vs. 


SAMUEL D. JACKSON.* 


The plaintiff, assignee in bankruptcy, sued the defendant stockh Ider to recover 
Ik 


unpaid stock. 

Held, that if the original charter was transferred by directors without authority of 
stockholders, the transfer would be invalid, and the transferees would take 
nothing. But if the shareholders subsequently participated as stockholders in 
the business of the company under a new management, or silently allowed the 
scheme to be carried out without objection, they were estopped from denying 
the validity of the transfer. 


Where the charter originally limited the amount of stock, but subsequent legisla- 
tion authorized its increase on compliance with certain conditions, and parties, 
claiming the right to do so, complied with the conditions aud issued addi- 
tional stock, there,as between the purchasers or holders and the corporation or 
its creditors, the former are estopped from denying the validity of the pro- 
ceedings to increase the stock, or the validity of the stock issued. 

Parties induced to purchase such stock through fraud or misrepresentation, may 
repudiate their purchase and be relieved of their liability, provided they act 
promptly, and are guilty of no laches, but after payment of repeated assess- 
ments, or participation in person or by proxy in stockholders’ meetings, and 
continuing to hold stock fora year or more, and until the company’s insol- 
vency, it will be too late to set up misrepresentation or fraud. 

Where only twenty per cent. of the increased stock had been paid in, and the 
company passed a resolution declaring the remaining eighty per cent. non-as- 
sessable, and the words ‘‘non-assessable” are a gee across the certificate of 
stock, Held, that the stockholders or directors had no power to limit or exempt 
the stockholders from liability, as against creditors. 

The assignee in bankruptcy represents the interests of creditors as well as the 
bankrupt, and can recover, so far as touches the validity of the stock, as if 
acting solely in the interest of the creditors. 


Hvueues, O’Baren & Suatey, for the Plaintiff. 
_ J. W. Cuampri and L. D. Nornts, for the Defendant. 
* Charge delivered December 17th, 1874. 
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Wiruy, J. 


Gentlemen of the jury: This suit is said to be a test case upon the 
law and fact for a large number of cases pending in this court, brought 
by the plaintiff as assignee in bankruptcy of the Great Western 
Insurance Company, of Chicago, to recover from alleged stockholders 
the unpaid stock held by them in that now bankrupt corporation. 
The ability with which it has been tried by the learned counsel must 
satisfy all parties concerned that their rights and interests have been 
placed before the court and jury in the fullest measure. Evidence 
has been put in under objections to its admissibility, subject to such 
rulings as the court should deem necessary in its instructions to the 
jury, and I shall further on inform you upon what basis you are to 
place your finding. 

The Great Western Insurance Company was chartered by the 
legislature of Illinois in 1857, organized in 1859 with an authorized 
capital of $500,000, and a subscribed capital of $100,000. From its 
organization up to some time jn 1860 the company transacted the 
business of fire insurance, having its office in Chicago. In 1860 its 
capital was impaired by losses and the company ceased to do business. 
In 1869 the legislature of Illinois passed a general insurance law, 
which among other things authorized existing insurance companies 
to increase their capital stock, by amendment of their charters and 
conforming to certain reqiirements. With a view to bring this com- 
pany within the provisions of that law, certain parties sought to 
acquire control of its charter. ‘To show what was done, the plaintiff 
has.introduced evidence tending to prove that some of the holders of 
the original stock transferred their stock to two or three of their 
associates, and these, as directors of the company, made a transfer of 
the charter to new parties, and thereupon stock in addition to the 
original $100,000 was issued under the charter which permitted $500,- 
000 capital. 

An attempt was then made under the law of 1869, by those exer- 
cising control, to effect an authorized increase of capital up to 
$5,000,000. To prove what was done in that behalf, documents 
properly authenticated under the great seal of the State of Illinois 
have been put in evidence, being a consent by stockholders to such 
, increase ; a copy of the charter as amended, with a declaration of a 

desire to amend ; a certificate of conformity by the attorney general 
' of the State, and one by the auditor of public accounts as to the con- 
dition of the capital, etc. There is evidence that the company, thus 
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reorganized, opened an office in Chicago and transacted the business of 
fire insurance, issuing a large number of polices from July, 1870, up 
to the time of the great fire in Chicago, October 8th and 9th, 1871 ; 
that stock was issued and sold up to about one million dollars ; that 
defendant, a resident of Grand Rapids, Michigan, purchased from an 
agent of the company, on the 25th day of November, 1870, one thou- 
sand dollars of the new stock ; that he paid twenty per cent. assessed 
thereon, and received a certificate for one thousand dollars, across 
which was printed the word “non-assessable.” After the time of the 
Chicago fire he paid ten per cent. additional on his stock, and before 
aware of the insolvent and bankrupt condition of the company. 

There is also evidence that the company, while so transacting busi- 
ness, caused circulars in pamphlet form to be printed and distributed, 
representing from time to time the authorized capital, the amount 
subscribed, the amount paid in, and the names oi stockholders and 
officers. Its policies also contained statements of the actual capital 
and names of the officers. Defendant continued to hold his stock 
certificate from the time of its issue, in May, 1870, to the time of this 
trial, pending which he offered to surrender it. There is evidence of 
stockholders’ and directors’ meetings being held, and that owing to 
the Chicago fire in 1871, the company became largely involved upon 
its policies. In January, 1872, a creditor commenced proceedings in 
bankruptcy, and in February the corporation was adjudicated bank- 
rupt-by the United States District Court at Chicago. Plaintiff was 
appointed assignee, and received conveyance of the property and 
assets of the company. Such proceedings were thereafter had, that 
the bankrupt court made a call upon all stockholders for payment of 
their unpaid stock, of which due notice was given, and a personal 
demand was made upon defendant. He refused, and this suit is 
brought to enforce collection. 

On the other hand, defendant has introduced evidence attacking 
the proceedings to reorganize the company in 1870, and to show 
want of authority to issue the stock sold to defendant. It is, that the 
holders of the original stock never parted with their stock, never by 
vote or otherwise authorized an increase of stock, and never author- 
ized a transfer of the chartered rights of the company. There is alsc 
evidence tending to show that the required assent to an increase of 
stuck was not signed by enough of the stockholders, that it was in 
part signed by persons owning no stock and by persous holding void 
stock, and that many of the names signed to the document consent- 
ing to an increase of stock were forgeries. 
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I deem it unnecessary to make further reference to the testimony ; 
enough has been stated to indicate the material questions arising, 
and upon which instructions and rulings are required. 

Substantially, the defense urge that the proceedings to reorganize 
the company and increase the stock were without right or authority 
of law, and were fraudulent and void ; that the directors could not 
transfer the charter and rights of stockholders without authority 
from the shareholders ; and it is urged the latter never gave such 
authority ; again, that the stockholders never by vote or otherwise 
consented to an increase of stock, and that the paper filed in the 
office of the auditor of public accounts was not signed by sharehold- 
ers, but was false and forged as to many of the names appearing 
thereon, and therefore that the stock issued and sold to defendant 
was void. 

Assuming that the transfer of the charter was made by directors 
without authority of stockholders, the rule would be against the va- 
lidity of the transfer, and the transferees would take nothing thereby. 
But there is evidence tending to show that the shareholders acqui- 
esced subsequently in the transfer by the directors, by acting as 
stockholders in meetings held under the reorganization or new man- 
agement, and that some of them held office, purchased of the in- 
creased stock, and participated in various ways in the business of the 
company. I instruct the jury that such participation would amount 
te acquiescence on the part of such stockholders, and be a ratifica- 
tion of the action of the directors, which would ,estop the sharehold- 
ers from denying the validity of the transfer. Those stockholders, 
if any, who remained silent and allowed the proceedings to go for- 
ward, and the scheme to be foisted upon the public without objection, 
permitting the company to be held out as authorized to issue poli- 
cies, increase its capital, and deal with the public, would be equally 
estopped. 

The charter of this corporation, as originally granted, limited its 
capital stock to $500,000. The rule of law is, that in the absence of 
further legislative sanction, any stoek issued in excess of the $500,- 
000 would be unauthorized and void. But when the legislature in 
1869 granted authority to existing insurance companies to increase 
their stock upon taking certain proceedings, and persons acting un- 
der color of authority took proceedings and attempted compliance 
with the law, and in pursuance of thosé proceedings actually issued 
additional stock, claiming to have obtained the right so to do, ob- 
tained control of the corporation’s affairs and launched its new 
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scheme—then, as between the purchasers and holders of such new 
stock, and the corporation or its creditors, the shareholders are es- 
topped from denying the regularity of the proceedings to increase 
the stock, and from denying the validity of the stock so issued. If 
through misrepresentation and fraud any one is induced to subscribe 
for or purchase of such stock, he may repudiate the stock and be 
relieved of his relation of stockholder, provided he does'so promptly 
and uses reasonable diligence in measures to that end. But it will 
be too late to set up the misrepresentation and fraud after he has 
paid repeated assessments, participated in person or by proxy in the 
meetings of stockholders, and continued to hold his stock for a year 
or more, and until the company has by reason of losses become in- 
solvent, and creditors seek to have its assets applied to the payment 
of their claims. 

For the purposes of this suit, prosecuted by the assignee in bank- 
ruptcy of the corporation against a holder of the increased stock, and 
therefore brought in behalf and for the interest of creditors as well 
as the bankrupt company, I hold that there was legislative authority 
to reorganize and increase the stock of the Great Western Insurance 
Company, and that the documentary evidence, put into the case by 
plaintiff, of authenticated copies of papers in the office of the auditor 
of public accounts of Illinois, are legally sufficient to establish the 
right and authority to issue the increased stock. The documentary 
evidence, taken in connection with proof of user under the charter 
as amended, such as the opening and keeping of an office, the actual 
issue and sale of stock to the amount of a million dollars, more or 
less, and the transaction of business for about a year and a half, not 
only constitutes prima facie evidence of the existence of the corpora- 
tion under the amended charter with power to increase and dispose 
of the capital stock, but concludes all stockholders who, by contin- 
ued silence or participation in its affairs as stockholders or officers, 
permitted the company to palm itself off on the public as a corpora- 
tion entitled to the exercise of such power and rights. The alleged 
false, irregular, and defective proceedings in launching the new en- 
terprise could have been inquired into by the State ; but such stock- 
holders will not be allowed to question the proceedings as against the 
rights of creditors. The practical effect of tho rulings I have given 
would be to exclude much of defendant’s evidence. These rulings 
have not been made so much for the purpose of instructing the jury 
as to decide the questions raised at the bar, and so ably argued. 

Gentlemen of the jury : the instructions which will form the basis 
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of your verdict are brief, and I now invite your attention to them. If 
you find that defendant, on or about November 25th, 1870, became the 
holder, by purchase or otherwise, of one thousand dollars of the stock 
of the Great Western Insurance Company, and continued to hold and 
own the same up to the time of the insolvency and bankruptcy of the 
company, in February, 1872, and during that time paid thirty per 
cent. thereof assessed by the company, and acted in person or by 
proxy at a stockholders’ meeting; and if you find the company 
during all that time, or up to its actual insolvency, was doing busi- 
ness as an insurance company, issued stock and policies, and kept 
an office, and advertised itself by pamphlets and circulars represent- 
ing and holding itself out to the public as a corporation authorized 
to do a fire insurance business, with an authorized capital of $500,- 
000, a subscribed capital of one million dollars, or about that, 
the amount thereof paid in, and giving the names of stockholders 
and officers, then I mstruct you defendant is estopped from denying 
the validity ot the stock held by him, and is hable to plaintiff for 
the amount thereof unpaid, with interest at six per cent. from Au- 
gust 22nd, 1872. 

There is printed across defendant’s certificate of stock the words 
“non-assessable.” Twenty per cent. had been paid when it was 
issued, hence the remaining eighty per cent. was represented as 
non-assessable, Evidence is in the case showing that the company 
passed a resolution declaring eighty per cent. of all the new or in- 
creased stock non-assessable. 

I instruct you that the directors and stockholders had no power 
to exempt stockholders from liability, or to limit their liability within 
the full amount of the stock held as against creditors of the corpor- 
ation. The capital stock was held out as, and did represent part of, 
the assets of the company, upon the faith of which the public did 
business with it. The stock issued represented capital. Whatever 
was not paid was subject to be called for if necessary to meet liabili- 
ties. 

The plaintiff, as I have said, sues as well in the interest of credit- 
ors as of the bankrupt, and na defense can be set up against his 
right of recovery which could not be set up if the suit was solely in 
the interest of creditors, so far as touches the validity of the stock in 
question. Under these brief instructions I submit the case to the 


jury. 
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SUPREME COURT OF TENNESSEE, 


Decemsrer Term, 1872. 


PLANTERS’ INSURANCE COMPANY 
vs. 
R. P. SORRELLS.* 


It does not avoid the policy, that a house insured as a dwelling is, or was after the 
insurance, occupied as a boarding-house. The insured may not alter the use 
in such manner as to enhance the risk, but the burden of proof is on the com- 
pany to show such increase of risk. , 


An answer of the insured in the application that his title was that of ‘‘fee simple,” 
and unincumbered, while it was only a leasehold, incumbered by a claim of 
$200, avoids the policy unless the insured is relieved of the consequences by 
other ccnsiderations. But the insured is relieved of these consequences if he 
disclosed freely and fully the nature of the title to the agent, and the latter 
inserted the false answers in the application. 


Absolute ownership of the building insured is as great an interest in the subject 
of insurance as is expressed by ‘“‘ fee simple.” 


Deavenrics, J. 

In December, 1867, plaintiff in error insured R. B. Sorrells against 
loss or damage by fire to the amount of $2,000 in the aggregate, on 
a dwelling-house valued at $850, a one story building used as a bar- 
room and valued at $400, furniture valued at $100, and several other 
articles of personalty at different and distinct valuations. 

All the property insured, except $50 to $75 of the personalty, was 
destroyed by fire on the 28th of March, 1868. The company refusing 
to pay the losses, Sorrells brought suit in the Circuit Court of 
Davidson County, and obtained judgment, from which the company 
have appealed in error to this court. A reversal of the judgment is 
asked in this court, upon several grounds. 

, First—It appears that in the application for insurance, it was stated 


* From the official transcript by Hon. J. O. Pierce, published in the Western Insurance Review. 
See similar points discussed in the case of Cheek et al. vs. Columbia Fire Ins. Co., ante, p. 105. 
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that one of the insured buildings was occupied by the applicant as a 
“ dwelling, meat-store and shoe-shop,” when upon proof of loss it is 
shown that W. H. Sorrells, a brother of the assured, occupied the 
dwelling as a boarding-house. 

It does not avoid the policy of insurance that a house insured as a 
dwelling house is, or was after the insurance, occupied as a boarding- 
house. Parsons Mer. Law, 503, note 1. 

While the assured may not change or alter the use of the building 
in such manner as to enhance the risk of the insurer, we cannot see 
that the change of occupants could increase the risk, and if there be 
an increase of risk by a change of the circumstances disclosed in the 
application, the burden of proof is on the insurer to show such 
increased risk. Fland. on Ins., 232, 236, and note 3. 

It is further insisted that the insured, to the question in his appli- 
cation, “ What is your title ?” answered, “ Fee simple ;” and in answer 
to the question, “Is your property incumbered, by what and to what 
amount ?” replied, “ No ;” whereas, in fact, the applicant had a lease- 
hold title only, and not a fee simple in the soil upon which the build- 
ings were, erected, and they were incumbered by a claim of one 
Hamilton to the amount of $200. 

The facts are as alleged, and avoid the policy, unless Sorrells is 
relieved from the consequence of these untrue answers for the reasons 
set up by him. 

These reasons are, that he is not responsible for the insertion in the 
application of the false answers to the questions, but they were put 
in by the agent of the company, although he disclosed to him freely 
and truly the nature of the title by which he held the premises, and 
the amount and character of the incumbrance upon them. 

But it is insisted for the company, that conceding that the disclos- 
ures were made as claimed to have been made, that it is not admis- 
sible to show the fact by parol evidence in contradiction of the written 
answers in the application, where such answers are made warranties, 
as they are claimed to be in this case. This proposition seems to be 
fully sustained by the authority referred to in support of it. Fland. 
on Ins., 92. 

On the other hand, there are well considered cases which hold that 
where the answers are incorrectly written down by the agent of the 
company, when the facts are truly stated by the insured, that the 
company shall not be relieved of liability because of the blunders or 
mistakes of its agents ; and “that to allow the company under such 
circumstances to avoid their contract on account of a mistake into 
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which they themselves had led the plaintiffs, would be to allow them 
to take advantage of their own wrong.” Fland. on Ins., 101. 

In the case of the Union Mutual Insurance Company vs. Wilkinson, 
reported 13 Wallace, 222, [1 Ins. Law Jour., 607,] the Supreme Court 
of the United States holds that the company is bound by the acts of 
its agents, and when an agent makes out the application for insurance, 
and inserts in it representations that are untrue, without the assent 
of the assured, it was the act of the company, and not the act of the 
assured, although signed by him, does not invalidate the policy, and 
that parol testimony may be heard to show that the answers were 
thus written by the agent. 

The court says that to allow verbal testimony to show these facts 
does not contradict the written contract, though the application is 
signed by the party. It goes upon the idea that the writing was not 
the assured’s statement, and that the company are estopped to set up 
that it is the representation of the assured. 

This holding was in the case of a “ mutual insurance company,” and 
in which it was stated by counsel for plaintiff in error that “all the 
statements in the application are express warranties ;’ and it was 
argued in that case, as in this, that the warranty was a part of the 
contract, that the matter was such as it was represented to be, and 
could not at law be contradicted by parol evidence, but might be re- 

"formed in equity. 

The court further said in that case, that for the insurer to insist 
that the policy is void because of these representations coutained in 
it, and which were inserted by him or his agent, knowing they were 
not the representations of the insured, would be an act of bad faith 
and gross injustice. 

Sorrells, the plaintiff below, was examined as a witness on the trial, 
and stated that he disclosed fully all the facts in relation to his title 
to the property insured, which was a lease of the land having more 
than a year to run, with the privilege to remove all the erections 
thereon at the expiration of his lease. That he was ignorant of the 
meaning of the term “fee simple,” and of the business of insurance, 
and that all the writing was done by Farrar, the agent, and he tolu 
hith of the claim of $200 Hamilton held on the property. 

The brother of the insured also testified, corroborating the testimony 
of the insured as to his disclosures of the character of his title to the 

jland and improvements, and the incumbrance of $200 due Hamilton. 

Farrar contradicted these witnesses, and their testimony was before 
the jury upon a proper charge of the court. 
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The plaintiff below was the absolute owner of the building insured, 
and the term fee simple expresses no higher or greater interest in 
the subjects of insurance than he held. 

The court charged the jury that the plaintiff might recover under 
this policy for a part of the property, if not entitled to recover for all. 

It is sufficient to say as to this, that if erroneous, which we do not 
hold, it is an error that has not prejudiced plaintiffs in error, as the 
jury have found that the plaintiff below was entitled to recover for all, 
und where the charge is erroneous, if it has not injured the parity 
complaining of it, it constitutes no ground for reversal. 

Upon the whole we think there is no error in the,record for which 
the judgment should be reversed, and affirm it. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF IOWA. 


May Term, 1874. 


B. F. ALLISON 
v3, 


PHENIX INS. CO., or Brooxtyn. 


Defendant issued a policy insuring $2,000 on plaintiff’s stock of goods, and $200 
on his household goods and furniture, in one building. The whole was subse- 
quently transferred to another town, in accordance with a permission indorsed 
on the policy. The policy provided, ‘‘ If any other insurance has been or shall 
hereafter be made upon the said proporty, ard not consented to by this company 
in writing hereon, this policy be null and void.” Subsequent to the 
transfer, plaintiff obtained insurance in another company as follows : $500 on 
the building, $200 on household furniture, and $75 on his general library 
therein. This policy provided, ‘‘that any other insurance on the property 


hereby 4nsured, or any part thereof, not nctified to the nee, should avoid 


the policy.” Neither company had notice of other insurance. e application 
to the second company stated that there was ‘‘ no other insurance on the house- 
hold furniture.” 

lield, that the second policy, so far as respects the furniture, did not constitute 
additional insurance within the meaning of the condition in the prior policy. 
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The decision in Carpenter vs. Providence Ins. Co., 16 Pet., 495, whose sound- 
ness has been criticised, would make the second policy void if not ratified, 
but does not establish that the second policy is to ve considered in all respects 
valid unless avoided by the company before the loss. 


The authorities are conflicting whether if the second policy had been valid as 
respects furniture, it would have avoided the first as to the goods, but it is 
unnecessary to decide this question. 


This is an action on a fire policy to recover $2,000, the amount 
insured by the defendant upon the plaintiff’s stock of goods. The 
written portion of the policy, which was dated February 7, 1870, and 
expired in one year, is as follows : $2,000 on his stock of dry goods, 
boots and shoes and groceries ; $200 on his household goods and fur- 
niture, in a one story wood building 20 x 52, on lot 1, Blk. 18, town of 
Ogden, Iowa. On the 13th day of June, 1870, the agent of the defen- 
dant indorsed on the policy ; “Permission is hereby given by the 
Phenix Insurance Company to B. F. Allison to transfer his stock of 
goods and furniture to Grand Junction, Iowa, to be kept in a one and 
a half story wood building, 22 x 36 feet, detached.” The transfer was 
made accordingly. 

The defendant's policy contains the following provision : “If any 
other insurance has been or shall hereafter be made upon the said 
property and not consented to by this company in writing hereon, 
this policy shall be null and void.” On this provision a special de- 
fense was made by the company, which set up (4th count of answer) 
that the plaintiff, without its consent, had procured “other insur- 
ance,” to wit: “$200 in the Hawkeye company,” on his household 
furniture, being part of the property covered by the defendant's 
policy. The facts in this respect appear in the special verdict, here- 
after set forth, 

The jury found against the company on the other defenses, and 
rendered a general verdict for the plaintiff for $1,500, (the value of 
the stock of goods consumed,) subject to the rights of the parties on 
the facts found in the special verdict, which is as follows : 

“ We find that the foregoing verdict for the plaintiff is subject to 
the rights of the parties upon the following special verdict as to the 
defense set up in the fourth count of the answer in respect to other 
insurance, to wit : 

“ After the policy in suit was issued, and before the fire, to wit, on 
the 29th day of November, 1870, and after the property mentioned 
in the policy in suit was removed to Grand Junction, under the per- 
mission indorsed on the policy, the plaintiff herein applied to the 
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Hawkeye Insurance Company for insurance, and on November 29th, 
1870, the said Hawkeye company issued to the plaintiff a policy of 
insurance of that date for one year, whereby, in consideration of 
$12.50, said Hawkeye Insurance Company insured the plaintiff 
against loss or damage by fire, as follows : “ $500 on his frame store 
’ and dwelling-house in Grand Junction, and $200 on his household 
furniture, and $75 on his general library contained therein,” and de- 
livered said policy to the plaintiff, and said policy remained in force 
until after said house and furniture and library were destroyed by 
fire. The said store and house thus insured by the Hawkeye com- 
pany are the same building into which the defendant gave the plaintiff 
permission to move the goods and household furniture mentioned in 
the policy in suit. Said store and dwelling-house were all under one 
roof, and so was the ‘one story wood building,’ at Ogden, mentioned 
in the policy in suit. , 

“Said policy issued by the defendant, and said policy issued by the 
Hawkeye company, and the respective applications by the plaintiff for 
insurance to the said companies, are annexed as part of this special 
verdict. The same fire totally consumed the building, the stock of 
goods therein, and all the household furniture. When plaintiff re- 
moved to Grand Junction he took his stock of goods and most of his 
household furniture with him, but after such removal and before 
taking out the policy in the Hawkeye company he had made some 
additions to his household furniture. 

[In the written application to the Hawkeye company, the plaintiff, 
in answer to a question, said there was no insurance on the building 
or household furniture. ] 

“The jury submit to the court as a question of law under the 
pleadings, whether the above facts constitute a defense to an action 
on the policy in suit for the value of the stock of dry goods insured in 
said policy? If they do, then the jury find for the defendant, if not, 
they will find a general verdict for the plaintiff for the amount named 
therein to wit, $1,500.” 

The application for insurance in the Hawkeye company stated in- 
correctly that there was “ no other insurance on the household furni- 
ture.” The Hawkeye policy contained a condition “that any other 
insurance on the property hereby insured, or any part thereof, not 
notified to the company, should avoid the poliey.” The Hawkeye com- 
pany had no notice of the prior insurance in the defendant company 
on the furniture ; nor did the defendant company have notice of the 
subsequent policy in the Hawkeye company. The stock of goods and 
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the household furniture, and the house at Grand Junction, were de- 
stroyed by a fire having a single origin. The plaintiff, after the fire, 
compromised his loss under the Hawkeye policy with that company. 

The defendant now moves to set aside the general verdict, and 
for judgment in its favor on the special verdict ; and on the other 
hand, the plaintiff moves for judgment on the verdicts of the jury. 
It is on these motions that the cause is before this court. The action 
was only for the value of the goods destroyed by the fire. 


Paiuurs & Pups, for Plaintiff. 
Gatcx, Wricut & Runners, and Austin Apams, for Defendant. 


Dior, J. 


There are two questions here. One is, the subsequent policy on 
the furniture in the Hawkeye company, supposing it to be a valid and 
binding insurance, avoids the policy in suit as respects thé stock of 
goods, which was separately valued therein, there having been no 
notice to the defendants of the Hawkeye policy. The other is, 
whether the subsequent policy in the Hawkeye company was such 
“ other insurance” as contravenes the provision in the defendant’s 
policy in that regard, the Hawkeye company having been informed 
by the plaintiff’s application that there was no other insurance on 
the furniture, but after the loss having compromised with the plain- 
tiff in respect to its policy, not having had before the fire any knowl- 
edge of the policy issued by the defendant or ratifying its own policy 
with knowledge of the prior policy. The Hawkeye company insisted 
that its policy was not binding on it, because of the misrepresenta- 
tion as to prior insurance, but the policy covered other risks and the 
controversy was closed by the payment to the plaintiff of a sum less 
than the sum insured. 

Under these circumstances it is clear that the second policy, as 
respects the furniture at all events, could not have been enforced 
against the Hawkeye company, and if not, can it be set up by the de- 
fendant as constituting other or additional insurance in violation of 
the condition in this respect contained in the policy now in suit. 

The general but not uniform opinion of the courts is, that to avoid 
the first policy the second policy must be valid, that it must consti- 
tute an effectual insurance, and we are inclined to so hold if this can 
be done consistently with Carpenter vs. Prov. Ins. Co., 16 Pet., 495. 
The case last cited has been subjected to much criticism, (see Clark 
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vs. New England etc. Ins. Co., 6 Bush., 342, 350 ; Hubbard vs, Hart- 
ford Fire Insurance Company, 33 Iowa, 325; May on Insurance, sec. 
365 and the authorities there collected,) and it may be conceded that, 
though not unsupported, it does not, at least in its reasoning, accord 
with the prevailing view. But if the case at bar falls within its prin- 
' ciple, it is our duty implicitly to apply that principle to it. That case 
holds that the company which issued the second policy (the Provi- 
dence company) was entitled to notice of the prior insurance in the 
American company, though the policy in that company had been 
“ procured by misrepresentation of material facts”—and the reason 
given (which has been criticised and its soundness denied) is, that 
such a policy is not “to be treated, in the sense of the law, as utterly 
void ab initio, but merely voidable, and as one that may be avoided by 
the underwriters upon due proof of the facts, but until so avoided, to 
be treated for all practicable purposes as a subsisting policy.” The 
decision would make it the duty of the plaintiff to have disclosed the 
prior insurance in the defendant’s company to the Hawkeye company, 
and if he did not, but stated that there was no such prior insurance, 
the policy in the Hawkeye company, if not ratified, would be void. 
And it does not establish that the policy in the Hawkeye company is 
to be considered as in all respects a valid policy unless avoided by 
that company before the loss. 

We are therefore of opinion that the policy in the Hawkeye com 
pany, so far at all events as respects the furniture, was invalid ; that it 
did not in fact and in law constitute any insurance, and therefore the 
defense based upo» the ground that other insurance was procured 
contrary to the provision of the policy in suit, fails. 

This view is, in our judgment, consistent with the real point in 
judgment in the case of Carpenter, though it may not consist with all 
of the reasoning of the learned justice who delivered the opinion of 
the court. 

This makes it unnecessary to decide whether if the Hawkeye policy 
had been valid as respects the furniture, this would have avoided the 
defendant’s policy as respects the stock of goods. On this point the 
cases cannot be reconciled. That it would not thus avoid the policy 
as to the goods, see Lockner vs. Home Ins., 16 Mo., 247; S. C. 
affirmed, 19 Mo., 628 ; Phoenix Ins. Co. vs. Lawrence, 4 Metcalf (Ky.) 
9; Clark vs. New Eng. etc. Ins. Co., 6 Cush, 342, explained May on 
Ins., sec. 278, note on p. 303; French vs. Chenango Ins. Co., 7 Hill, 
N. ¥., 123; (compare Wilson vs. Ins. Co., 2 Selden, 53 ;) Sloat vs. . 
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Royal Ins. Co., 47 Penn. St. 12 ; Davis vs. Boardman, 12 Mass., 79 ; 
Howard Ins. Co. vs. Scribner, 5 Hill, N. Y., 298. 

But on the other hand, that it would avoid the policy entirely, see 
Smith vs. Empire Ins. Co., 25 Barb., 497, 504; Kimball vs. Howard 
8 Gray, 33, 30, compare with Clark vs. New England Insurance Com- 
pany, supra; Associated Fireman’s Ins. Co. vs. Assum., 5 Md., 165 ; 
Barnes vs. Union etc. Ins. Co., 51 Maine, 110. In this last case, 
where there was the usual provision against alienation, or material 
change of title, and an insurance was effected by the plaintiff on an 
undivided half of a dwelling-house, and afterward on the petition of 
his co-tenant a partition was decreed, this was held to be equivalent 
to an alienation and purchase, and avoided the policy as to the 
building, and it was further held that the policy being void as to the 
- building, the plaintiff could not recover for the loss of furniture 
therein insured in the same policy, and separately valued, the ground 
of decision being the supposed entirety of the contract, as that if it 
became void in part it was void in toto. 1 doubt the soundness of 
this decision as to the furniture, but as it is not essential, the court 
gives no opinion as to the point whether a second valid insurance of 
furniture, there being no fraud, would avoid the first policy as to the 
other and distinct property, separately valued. 

Judgment for the plaintiff. 





SUPREME COURT OF OHIO. 


Decemser Term, 1873. 


JOHN EVANS 
vs. 
THE STATE OF OHIO.* 


. On the trial of E., charged, under the act of March 20, 1860, with causing a 
building owned by him to be burned, with the intent to defraud the insurer of 
such building, H., called as a witness on behalf of the State, having testified 
that he burned the building in question, and that he was hired to do so by E., 
the court was requested, on behalf of the accused, to instruct the jury that H. 
was guilty of no crime if he burned the building at the instance of E., and 
was therefore interested in procuring the conviction of E. Held, that this in- 
struction was properly refused. The criminal liability of H. for his participa- 
tion in the transaction, whatever it was, was in no way affected by the result of 
the prosecuticn against E. 

. Under section 91 of the criminal code, a variance, on the trial of such case, _ 
between the allegations of the indictment descriptive of the insurer of such 
building, and the proof given in support thereof, unless such variance is found 
to be material to the merits of the case, or to have the effect to prejudice the 
accused, does not entitle him to an acquittal. 

. The mere fact that leading questions are improperly allowed on the examina- 
tion of a witness, although allowed as of right, is not error for which the 
judgment will be reversed. 


Motion for the allowance of a writ of error to the Common Pleas 
of Cuyahoga County. 

Evans was convicted, at the February term of the Common Pleas 
of Cuyahoga County, of the crime of arson. The indictment was 
framed under the act of March 20, 1860, (S. & C., 457 a,) and charged 
the accused with causing a then unfinished dwelling-house belonging 
to him to be burned, with intent, as alleged in the indictment, to 
“ defraud the Royal Insurance Company, a corporation doing business 
in the State of Ohio ;” by which company ‘it was further, in substance, 


* From advanced sheets of the 24 Ohio State Reports. 
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alleged, said property was insured to said Evans against loss or 
damage by fire, in the sum of $1,500. 

Upon the trial of the case, the prosecutor, after having given evi- 
dence tending to prove that the value of the building burned was 
more than fifty, and did not exceed eight hundred dollars, called one 
Sherman as a witness. 

On his direct examination he gave no testimony in relation to the 
character or value of the building. On cross-examination he was 
asked what the building was worth, and stated that, if finished, it 
would have been worth from $1,500 to $2,500. On examination, the 
prosecutor was allowed, against the objections of the defendant, to 
put leading questions to the witness in relation to the condition and 
value of the building. This was allowed on the ground that the de- 
fendant, by introducing that subject on the cross-examination, had, 
so far as related thereto, made the witness his own. The only testi- 
mony disclosed by the bill of exceptions, as having been given in 
answer to such leading questions, was to the effect following: That 
shingles which had been once used, when used the second time, ought 
to be laid with reference to their condition, as affected by the former 
user ; that the value of the building would depend, in some degree, 

‘upon whether the lumber used in its construction was new, or lumber 
which had been used; and that the building, at the time it was 
burned, was lathed, but the kitchen had not been built. 

One Hover was also called as a witness for the State, and testified 
that the accused hired him to burn the building in question, in order 
that he might obtain the “insurance money,” and that he did accord- 
ingly burn it, at the instance and by the procurement of the accused. 

Further testimony was given on behalf of the State, tending to 
prove all the allegations of the indictment, and on behalf of the 
accused, tending to show that he was not guilty of the offense 
charged. 

On the close of the testimony, counsel for the accused requested 
the court to instruct the jury : “1. That before the accused could be 
found guilty, it was necessary that the jury should be satisfied, beyond 
a reasonable doubt, that the Royal Insurance Company, mentioned in 
the indictment, was an incorporated company. 2. That if the testimony 
of the witness Hover was true, the act of setting fire to said dwelling 
was not a criminal offense on the part of said Hover, and that he was 
interested in sustaining the fact that he was hired to burn said build- 
ing, as it would result in his acquittal, if tried for setting said building 
on fire,” 
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The court declined to give these instructions, and the defendant 
excepted. The alleged errors now relied upon are: 1. That the 
court erred in permitting the prosecutor to put leading questions to 
witness, Sanford. 2. And in refusing to give the requested instruc- 
tion to the jury. 


S. Burge and S. E. Wirtz, for the motion. 
Wittum Rosrnson, prosecuting attorney, contra. 


Per Curiam. 


1. The instruction to the jury first requested on behalf of the 
accused, was properly refused. Whether the witness, Hover, if he 
purposely and willfully burned the building in question, although he 
did so at the request of the general owner, with intent to aid him to 
defraud the insurer of the building, would nevertheless not be liable 
to indictment and conviction under section 12 of the crimes act, for 
maliciously burning the building of another, is a question which need 
not now be determined. However that may be, it is clear that his 
liability could be in no way legally affected by the result of the prose- 
cution in the present case. Upon the trial of Hover upon such 
charge, the fact that Evans had been convicted of the crime with 
which he is here charged, would be wholly immaterial ; and if it be 
conceded that it would be material for him to show that he did the 
act at the instance of Evans, it is clear that the record in the present 
case could not be used by him as evidence of that fact. The ques- 
tion of his guilt or innocence would not depend upon whether Evans 
had been prosecuted for the crime here imputed to him, nor could 
the determination of that question be legally affected by the result of 
such prosecution. 

2. The second instruction requested on behalf of the accused was 
also properly refused. The failure on the part of the State to prove 
that the insurance company named in the indictment was an incorpo- 
rated company, presented at most a case of variance between the 
allegations of the indictment and the proof. It was a variance 
which, it may be admitted, would have been fatal at common law, 
Whether such particularity of description was necessary or not, the 
averment being made, and being descriptive of the alleged insurer of 
the building, as well as of the party it was alleged the accused 
intended to defraud, a failure to sustain such averment by sufficient 
proof would, at common law, have resulted in the defeat of the prose- 
cution. But the rules of the common law relating to this subject 
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have been essentially modified by the criminal code. Section 91 is 
as follows: “ Whenever, on any indictment for any offense, there 
shall appear to be any variance between the statement in such indict- 
ment and the evidence offered in support thereof, in the Christian 
mame or surname, or in both Christian name and surname, or 
other description of any matter or thing whatsoever therein named 
or described, such variance shall not be deemed ground for an 
acquittal of the defendant, unless the court before which the trial 
shall be had, shall find that such variance is material to the merits of 
the case, or may be prejudicial to the defendant.” 

The jury, under the instructions of the court, must have found that 
the insurance company named in the indictment was a party capable 
of entering into a contract of insurance, and that there was, at the 
time the building was burned, a valid and subsisting contract of in- 
surance between that company and the accused, of the character 
charged in the indictment. These facts being established, it was 
wholly immaterial to the merits of the case whether the company 
named was a corporation or not. The guilt or the innocence of the 
accused did not at all depend upon that question. The variance re- 
ferred to, therefore, if there was such variance, did not touch the 
merits of the case; and it does not appear, and the court before 
which the case was tried has not found, that it operated, in any way, 
to the prejudice of the accused., 

3. Nor does the action of the court, in allowing leading questions 
to be put to the witness Sherman, constitute ground for reversal. The 
State had, by other witnesses, given evidence to show that the value 
of the building burned was more than fifty, but not to exceed eight 
hundred dollars. The defendant, on the cross-examination of Sher- 
man, who had given no testimony in chief as to the value of the build- 
ing, elicited evidence tending to show the value of the building burned 
to have been greater than the amount insured. 

The purpose of this evidence was to show that the defendant had 
no motive to commit the offense. The testimony of Sherman on the 
cross-examination was that, if the building had been finished, it 
would have been worth from $1,500 to $2,500. The testimony elicited 
by the questions objected to was calculated to show how this valuation 
ought to be affected by the character of the materials used in the 
building. 

Without conceding the correctness of the ruling, that the defend- 
ant, by his examination, had made the witness his own, so as of 
right to entitle the State to put leading questions, yet the questions 
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allowed, and the evidence thereby elicited, show no cause for revers- 
ing the judgment. The allowing or refusing of leading questions in 
the examination of a witness must very largely be subject to the con- 
trol of the court, in the exercise of a sound discretion. While we do 
not say that a case may not arise in which there may be such an abuse 
of discretion as to deprive the party of a fair trial, and thus call for 
the interference of this court, it is plain that the present one is not of 
that character. 
Motion overruled. 


COURT OF APPEALS OF VIRGINIA. 


June Term, 1874. 


THE CONTINENTAL INS. CO. 
vs. 


THOMAS A. KASEY. 


1. In a case of insurance upon property, when the insurer is induced to enter into 
the contract through a misapprehension as to a material matter, occasioned by 
the covenant or declarations of the assured, he is entitled to be reheard, whether 
the misrepresentation is induced by fraud or innocent mistake. 5 

2, When an insurance company, not relying upon the statements of the insured, 
sends its own agent to examine the property, and thereupon issues the policy 
upon the faith of his representations, the insured is not responsible for a mis- 
description of the property, however material, though inserted in the policy 
and constituting a warranty ; unless there was a withholding of information by 
the insured, incompatible with the obligations of good faith and fair dealing. 

8. When the agent of aninsurance company makes an examination of the property 
to be insured on behalf of the company, and inserts in the policy a misdescrip- 
tion based as well upon that examination as upon the representation of the 
assured, then if the misdescription by the insured was not bona =. or if its 
effect is to induce the company to issue a policy which it would otherwise have 
rejected, the company will not be responsible for the loss. But if the misde- 
scription was bona fide and immaterial, the insured may recover ; though, ac- 
cording to the policy, the description of the property constitutes a warranty. 

4. An insurance company establishing a local agency, must be responsible to the 
parties with whom they transact business, for the acts and declarations of the 
. within the scope of his employment, as if they proceeded from the prin- 
ci 


Judgment reversed. 
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The case is sufficiently stated in the opinion. 


Grurrm, for the Appellant. 
Epmonpson & Buiatr,and J. F. Jounson, for the Appellee. 


Sraptes, J. 

This is an action of assumpsit upon a policy of insurance executed 
by the Continental Insurance Company, of the city of New York. 
The action was brought in the Circuit Court of Roanoke County, 
where, as is averred, the insurance was effected and the property was 
located. A verdict and judgment were rendered in favor of the 
plaintiff. Upon the trial various exceptions were taken by the de- 
fendants to the rulings of the court. It is, however, only necessary at 
present to notice the defendants’ fourth bill of exceptions, which 
brings before us the instructions offered during the trial. 

Both parties asked for instructions. Some of those asked for by 
defendants were given, others were refused. Inrelation to those that 
were refused, it is impossible for this court to say that any error was 
committed in so doing, for the plain reason that the bill of exceptions 
contains no part of the evidence. A party complaining of the action 
of the court in refusing his instructions, is required always to incorpo- 
rate in his bill of exceptions so much of the evidence at least as tends 
to show that the instructions have some application to the subject 
matter of controversy. Unless this is done, this court may be con- 
tinually required to consider mere abstract questions of law having 
no bearing upon the case. This is the well settled doctrine of the 
appellate courts everywhere. 

This brings us to the consideration of the three instructions given 
at the instance of the plaintiff. The first and third are substantially 
the same, and may be examined together. They declare, in effect, 
that the plaintiff has a right of recovery upon the policy, although mis- 
representations may have been made by him to the defendants before 
and in regard to the property insured, unless such misrepresentations 
were material or prejudicial, and were willfully made with intent to 
defraud the.defendants. The proposition here announced is an entire 
misconception of the law governing contracts of insurance. The 
error is in assuming that a misrepresentation, to defeat the policy, 
must be made with intent to defraud. 

The rule upon this subject is thus laid down in Flanders on Insuz- 
ance, page 327: “Any material misrepresentation, therefore, or any 
failure to comply with the conditions of the insurance on the part of 
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the assured, wiil avoid the policy, such as misrepresentation of the 
construction, nature, character, value and situation of the premises or 
goods to be insured, or any other misrepresentation that induces the 
insurer to take the risk which he otherwise might have rejected, or to 
take it at a less premium.” 

In Carpenter vs. American Insurance Company, 1 Story’s R., 57, 
the applicant had represented that certain additions had been made 
to the property, and upon the faith of these representations the policy 
was issued. Mr. Justice Story, in commenting upon this point, said : 
“Tt turns out that this representation is utterly untrue ; whether by 
design or mistake is not material. No one can doubt the materiality 
of this representation, for it was the very point upon which the policy 
was undertaken. This makes an end of the case, for a false repre- 
sentation of a material fact is, according to well settled principles, suf- 
ficient to avoid a policy of insurance undertaken on the faith thereof, 
whether the false representation was by mistake or design. See 1 
Phillips on Insurance, sec. 537. Authorities to the same effect might 
be multiplied almost without number. They all approve the propo- 
sition that when the insurer is induced to enter into the contract 
through a misapprehension as to a material matter, occasioned by 
the conduct or declarations of the opposite party, he is entitled to be 
released, whether the misapprehension be produced by fraud or inno- 
cent mistake ; the result is the same in either case. 

On the other hand, if the misrepresentation was in no wise material 
to the risk, and could have had no effect to induce the insurer more 
readily to assume the risk, or to diminish the premium, then it is 
clear the policy will not be avoided upon the ground of such misre- 
presentation. Whether indeed the misrepresentation has affected the 
premium, or induced a policy which otherwise would have been de- 
clined, are questions to be determined by the jury. Columbia Ins. 
Co. vs. Lawrence, 2 Peters’s R., 25. 

As has been seen, the instructions of the Circuit Court ignore these 
principles. They insist that no misrepresentation, however material, 
affects the policy, unless with a fraudulent intent. This was clearly 
erroneous, and renders it necessary that the verdict and judgment 
should be set aside and a new trial awarded. 

The second instruction presents a question of greater difficulty. It 
declares that although the plaintiff may have represented the premises 
to be frame and shingle houses, yet if the agent of the company was 
present, and inspected the buildings at the time of the agreement to 
insure, and before the policy was issued, and inserted the description 
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in the policy, based upon his own inspection as well as the plaintiff ’s 
representations, and such a description was a mistaken one, the 
plaintiff is entitled to recover, notwithstanding the misdescription 
contained in the policy. 

The chief difficulty in the way of maintaining this instruction is, 
that by the express terms of the policy the description of the property 
therein contained is made an express warranty. And the doctrine is 
well understood, that a warranty is in the nature of a condition pre- 
cedent. It is a matter of no sort of importance whether in such case 
the condition be material or immaterial ; it must be literally per- 
formed. This is the general rule. Circumstances, however, some- 
times occur tu prevent its application. For example, if the company, 
not relying upon the statements of the insured, sends its own agent 
to examine the property, and thereupon issues the policy upon the 
faith of his representations, it wouid seem to be clear that the insured 
would not be responsible for a misdescription of the property, however 
material, though inserted in the policy and constituting a warranty, 
anless indeed there was a withholding of information by the insured, 
incompatible with the obligations of good faith and fair dealing. 

But suppose, as assumed in the instruction, the agent makes an ex- 
amination of the property in behalf of the company and inserts in 
the policy a misdescription, based as well upon that examination as 
upon the representations of the insured, what is the effect of a mis- 
description thus attributable to the mistake of both parties? This 
will depend very much upon the circumstances. If the representa- 
tion of the owner was not bona fide, or if its effect is to induce the 
company to issue a policy which it otherwise would have rejected, 
it may be that the insured ought to bear the loss, notwithstanding 
the company through its agent may have contributed to the mis- 
take. 

On the other hand, if the mistake was an innocent one, and the 
representation was in no wise material to the risk, justice and sound 
policy would seem to require that the company shall be held to the 
observance of its contract. The rule of law which invalidates an in- 
surance unless the warranty is strictly performed, however imma- 
terial it may be, is an extremely technical one. Its operation is often 
to defeat the right of recovery, contrary to the plain justice of the 
case, and the real intent of the parties. A rule thus stringent ought 

,not to be applied to an innocent mistake, not affecting the risk, to 
which both parties have contributed. The company cannot justly 
complain that it is held liable in such case, first, because its own agent 
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has aided in the misrepresentation, and secondly, because its conduct 
would not have been different had the fact been truly stated. 

In the case of Insurance Company vs. Wilkinson, 13 Wall. U.S. 
R., 222, [1 Ins. Law Jour., 607,] Mr. Justice Miller delivered a very 
interesting opinion, greatly to be commended for the sound and 
thoughtful views therein presented. Much of it has a strong applica- 
tion to the present case. In the course of the opinion, he said : “It is 
not to be denied that the application, logically considered, is the work 
of the assured, and if left to himself, or to such assistance as he might 
select, the person so selected would be his agent, and he alone would 
be responsible. It was well known, however—so well that no court 
would be justified in shutting its eyes to it—that insurance companies 
organized under the laws of one State, and having in that State their 
principal business office, send their agents all over the land, with 
directions to solicit and procure applications for policies, furnishing 
them with printed arguments in favor of the value and necessity of 
life insurance, and of the special advantages of the corporation which 
the agent represents. The agents are stimulated, by letters and in- 
structions, to activity in procuring contracts, and the party who is 
in this manner induced to take out a policy rarely sees or knows 
anything about the company or officers by whom it is issued, but looks 
to and relies upon the agent who has persuaded him to effect insur- 
ance, as the full and complete representative of the company in all 
that is said or done in making the contract.” 

The learned justice concedes that according to some of the earlier 
decisions, “the responsibility of these companies for the acts of their 
agents was limited to the simple receipt of the premium and delivery 
of the policy ; a doctrine which had a reasonable foundation to rest 
upon, at a time when insurance companies waited for parties to come 
to them to seek assurance, or to forward applications on their own 
motion. But to apply such a doctrine in its full force to the present 
system of selling policies through agents, would be a snare and a 
delusion, leading, as it has done in numerous instances, to the grossest 
frauds, of which the insurance corporations receive the benefits, and 
the parties supposing themselves insured are the victims. An insur- 
ance company establishing a local agency must be held responsible to 
the parties with whom they transact business, for the acts and de- 
clarations of the agent within the scope of his employment, as if they 
proceeded from the principal.” See also Masters vs. Madison Co. 
Mutual Insurance Company, 11 Barb. R., 624; Sarsfield vs. Metro- 
politan Ins. Co., 61 Barb. R., 479 ; 2 Amer. Lead. Cases, 5th ed., 917. 
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The tendency of the modern decisions is in accordance with the 
liberal views announced by the Supreme Court of the United States. 
It is a source of congratulation that the courts in construing these 
contracts are abandoning mere technicalities, and rendering decisions 
more in harmony with the general sense of mankind and the dictates 
of an enlightened judicial policy. 

The case before us presents a striking illustration of the views kere 
suggested. The record does not contain all the evidence adduced on 
the trial. It is very evident, however, that the east end of the main 
building insured was made of logs, weather-boarded and plastered. . 
No one could see the logs, and it is very probable their existence was 
unknown both to the plaintiff and the agent of the company. Both 
concurred in representing the buildings as frame, and this description 
was inserted in the policy. Now conceding that this was a misde- 
scription, which is very questionable, to say the least, no one can 
suppose it was material to the policy, or that it had the slightest 
effect upon the premium. In other words, the misrepresentation, if 
such it was, was wholly immaterial. And we are told that this 
constitutes a breach of warranty, and a consequent forfeiture of the 
policy. We cannot subscribe to this view. If any breach has 
occurred, we think the company is estopped under all the circum- 
stances to insist upon it. This, of course, is said upon the assump- 
tion that the facts are as stated in the instruction. We are, therefore, 
of opinion that the second instruction correctly expounded the law, 
except that it does not sufficiently distinguish between material and 
immaterial representations. As already stated, if the description of 
the property contained in the policy was material to the risk, the 
plaintiff cannot recover, notwithstanding the agent of the company 
may have concurred in the misrepresentation. Upon any future 
trial the instruction may be so modified as to conform to this view. 

Before concluding this opinion, it is proper to add that all of us 
concur in the opinion that the Circuit Court did not err in sustaining 
plaintiff’s demurrer to the three pleas in abatement. All the judges 
agree that the pleas are defective ; but they are not agreed as to the 
grounds upon which they are to be so adjudged. It is deemed, 
therefore, most advisable upon this branch of the case to pronounce 
a simple judgment of affirmance, without attempting to give reasons 
which would not be authoritative and may tend to mislead. 

In regard to the motion to quash the writ made by defendants, it 
is sufficient to say that the defendants did not claim oyer of the writ, 
and thus make it a part of the record, nor have they brought it before 
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us by bill of exceptions. The rule is well settled, that though the 
writ is, even without oyer, considered as part of the record for pur- 
poses of amendment, and for the support of the proceedings, yet it is 
not so for the purpose of reversing them, unless indeed made so by 
oyer, except in cases of judgment by default. 2 Tucker’s Com., 250, 
and cases there cited. 

The assignment of error under the third bill of exceptions was very 
properly waived by the defendants’ counsel in the argument here. 
The bill of exceptions does not state that the witness answered the 
question. It is therefore impossible for this court to say that an 
answer was given to the question, or if given, that it had any influence 
upon the verdict. Johnson, ex’or, vs. Jennings, adm’r, 10 Grat., 1. 
To prevent misapprehension on any future trial, it is proper to say 
we are all of opinion that the evidence was clearly admissible. This 
necessarily results from what has been already said upon the ques- 
tion arising under the fourth bill of exceptions. 

The judgment of the Circuit Court must be reversed, and the 
cause remanded to be- proceeded with in accordance with tie prin- 
ciples herein announced. 


SUPREME JUDICIAL COURT OF MAINE. 


Law Term, 1872. 


NATIONAL TRADERS’ BANK 
vs. 


OCEAN INSURANCE COMPANY. 


Equity.—Mistakes— What is sufficient proof of, to authorize court to reform an instru- 
ment.—When an insurance company undertakes to insure the charter of a vessel 
after being informed that no copy of the charter has been received, and it is 
not known how many ports she will be required to use, and through mistake 
the policy is so written as to limit the vessel to the use of one port, when in fact 
her charter requires her to use two, a court of equity will order the policy 
reformed so as to describe the voyage correctly. 
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Bux or Equiry.—The complainants seek to have an insurance 
policy issued by the Ocean Insurance Company upon the bark Maria 
Henry, of which they are the owners, reformed so as to express what 
they allege to be the intention of both parties at the time it was made, 
which (as written) it now fails to do, owing to a mistake in filling it 
out, as they say. 

On the fifth day of April, 1866, at Liverpool, Eng., the master of 
the vessel chartered her to take a cargo to some place in Cuba, and 
“there, or at some other usual place in the island, be made ready and 
adapted to take on board a full and complete cargo, * * * * which 
the said charterer binds himself to ship, * * * * and the master is 
bound to receive, and heing so loaded and dispatched shal] proceed 
to Queenstown or Falmouth for orders,” ete., ete. She proceeded to 
St. Jago with coal, and then went to Manzanilla, (both places being 
in the island of Cuba,) where she loaded with timber, and sailed for 
Falmouth, Eng., for orders as per charter. While on this voyage, 
and after reaching a point where the routes from St. Jago and from 
Manzanilla to Falmouth are identical, the vessel was lost through 
perils insured against. 

The company refusing to pay the sum by them insured on the 
vessel ($5,000,) an action at law was brought against them, which they 
defended successfully on the ground of deviation, the policy as actu- 
ally issued and delivered only covering a voyage “at and from Liver- 
pool to port of discharge in Cuba, and at and thence to port of advice 
and discharge in Europe.” The complainants set out in their bill 
that the ship’s husband, in behalf of all the owners, agreed with the 
president of the company, acting and authorized to act in its behalf, 
for an insurance of $5,000, “on the whole round charter aforesaid, 
valued at $16,000, and then and there, at the office of said company, 
[the said Hearne,] informed William W. Woodbury, the president 
of the company, * * * * that the vessel was chartered for a round 
voyage to Cuba and back to Europe, and to go to Falmouth for orders 
where to discharge, * * * * that said Hearne had not received a 
copy of the charter-party, and did not know at what port in Cuba 
the vessel would discharge, or to what port she would go to load; 
that said Woodbury replied that he would give him (Hearne) a policy 
for five thousand dollars that would cover the round voyage at the 
same rates of premium as charged by the New England, or any other 
good office in Boston ; that he would make it all right. 

To this Mr. Hearne assented, and on the eighth day of May, in the 
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same year, called for the policy, which is the one now sought to be 
reformed. 

At that time, the complainants aver, Mr. Woodbury produced a 
premium note for Hearne’s signature, dated May 8th, 1866, for 
$251.50, payable in six months, being five per cent. on the sum insured 
and a dollar and a half for the policy. 

Hearne demurred to the rate charged, and Woodbury replied, “You 
don’t know how mapy ports in Cuba will have to be used ; the policy 
is to cover the round voyage. You sign the note and we will make 
it all right as we agreed.” 

Thereupon Mr. Hearne, believing that the policy covered the round 
voyage, took it and signed the premium note, which was paid at 
maturity. 

The prayer of the bill was to have the policy so reformed as to de- 
scribe the voyage from Liverpool to be “ to one or more ports in the 
island of Cuba,” ete. 

The bill was filed in January, 1871. By their answer, the defend- 
ants deny that their late president, Mr. Woodbury, who died in July, 
1869, made any such agreement or had any such conversations as 
are stated in the bill. 

The general replication was filed in June, 1871, and thereupon 
testimony taken by both parties, which it is not necessary to recapi- 
tulate, as the statements of the witnesses for the complainants, fully 
sustaining the charges in the bill, were not directly contradicted by 
the evidence put in by the defense, 

The cause was heard upon bill, answer, and proofs. 


A. A. Srrovr, Sor the Complainants: 


The action of the court now invoked by us is frequently exercised. 
1 Pars. on Mar. Ins., 150, and cases cited. Henckle vs. Royal Ass. 
Co., 1 Vesey, 314; Moteaux vs. London Ass. Co., Atk., 545 ; Collett 
vs. Momson, 12 Eng. L. & Eq., 171; Andrews vs. Essex Ins. Co., 3 
Mason, 10 ; Tucker vs. Madden, 44 Maine, 215. 


J. und E. M. Rano, for the Defendants : 


The strongest evidence is necessary to show such a mistake as will 
authorize this court to alter the terms of a written instrument. 

1 Story’s Eq. Jur., §§ 152-157, and numerous cases. And it must 
be shown by the same weight of evidence, that the mistake is mutual 
—that of both purties. 
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Kerr on Fraud and Mistake, 409, note, 418 et seq.; Sawyer vs. 
Hovey, 3 Allen, 331 ; Lyman vs. Ins. Co., 17 Johns., 374. 

No evidence that the insurance company ever understood this 
policy was to be as the plaintiffs assert ; this is expressly denied in the 
answer ; and nobody ever heard that there was any error in the 
policy during Mr. Woodbury’s lifetime. 

The bill proceeds solely upon the ground of mistake, and to sustain 
it a mutual mistake must be found. 


Watton, J. 


This is a bill in equity asking the court to reform an insurance policy. 
The authority of the court to grant the relief pray for, is conceded. — 

The only question is, whether the evidence of mistake is such as to 
justify the court in exercising its authority. 

It seems to be proved, beyond reasonable doubt, that the owners of 
the bark Maria Henry obtained for her a charter in Liverpool, re- 
quiring her to proceed to some safe port in Cuba, Havana excepted, 
there to discharge her cargo, and at that port, “or at one other usual 
place in the island,” to take in a return cargo, and thence return to 
Europe ; that after this charter had been obtained, and after the 
vessel had sailed in pursuance of it, one of the owners, being in Port- 
land, applied to the president of the Ocean Insurance Company for 
an insurance of $5,000 on this charter ; that he told the president of 
the insurance company that no copy of the charter had been received, 
and that he did not know what ports in Cuba it required the vessel 
to use; that he wanted a policy that would cover the round voyage, 
and that the president agreed to give him one; that he afterward 
called at the office of the insurance company and signed an applica- 
tion for the insurance, and received a policy, and carried it away 
without stopping to read them, not doubting, as he testifies, that they 
had been prepared so as to cover the round voyage, as the president 
of the company had promised him they should be ; that it was after- 
ward discovered that neither the application nor the policy was so 
written as to cover the round voyage ; that they limited the vessel to 
the use of one port only in the island of Cuba, whereas the charter 
required her, if necessary, to use two ; that the vessel did in fact use 
two ports of the island ; one to discharge her outward cargo, and one 
other to take in a return cargo, and that she was afterward lost on 
her return voyage. ; 

As there can be no recovery upon the policy as now written, for 
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the reason that between the voyage insured and the one actually 
made by the vessel there would be apparently a fatal deviation, the 
plaintiffs ask to have the policy reformed, so that it will describe the 
voyage correctly. 

We think the relief prayed for should be granted. When, as in 
this case, an insurance company undertakes to insure the charter of 
a vessel, after being informed that no copy of the charter has been 
received and it is not known how many ports she will be required to 
use, and through mistake the policy is so written as to limit the vessel 
to the use of one port, when in fact her charter requires her to use 
two, we think a court of equity should order the policy reformed, so 
as to make it describe the voyage correctly. 

The mistake in this case seems to be established beyond the possi- 
bility of doubt. The policy and the charter are both written instru- 
ments. A comparison of the two demonstrates that the voyage de- 
scribed in the charter is misdescribed in the policy. 

Can there be any doubt that this misdescription was the result of 
mistake? We think not. It is impossible to believe that the app%i- 
cant for insurance knowingly paid the premium for a void policy. 
Nor would it be just to the officers of the insurance company to sup- 
pose that they took a premium for a policy known by them to be of 
no value. 

The conclusion is therefore inevitable that the misdescription was 
the result of mistake—a mutual mistake—a mistake in which both 
parties participated ; and we think equity and good conscience re- 
quire that it should be corrected. 

Decree reforming the policy as prayed for in the bill, with costs. 

Appteton, C. J., Curtina, Dickenson, Danrortu, and Vinutn, JJ., 
concurred. 





Young vs. Phenix Ins. Co. 


COMMISSION OF APPEALS OF NEW YORK. 


ALPHEUS C. YOUNG er at., Respondenis, 
vs, 


THE PHENIX INS. CO., or Brooxtyn, Appellant.* 


There is authority for saying, since the passage of the statute entitled, “ Of Betting 
and Gaming,” that an averment of interest is necessary in declaring on a marine 
policy. The exception of insurance made in good faith from the operation 
of the act has been held to require such good faith to be shown, in order to 
bring it within the exception, and renders it questionable whether the decisions 
rendered before the act took effect, that no averment of interest was necessary 
in declaring on a marine policy, can be considered as binding authority. 

The complaint alleges that the plaintiffs were cgmmission merchants, and the de- 
fendent issued to them an open pol.cy, and states the conditions of said policy 
as to plaintiffs’ interest and substantially the terms of the imsurance, the sub- 
ject insured and the “proper indorsement.” Held, that the allegation of 
such proper indorsement haying been duly made, must, in connection with the 
terms of the conditions of the policy, be construed as a suffic.ent averment of 
some interest, and if regarded as too indefinite, the proper remedy was an 
application to make it more definite. 

The subsequent allegations of damage and its discovery, of information to defend- 
ant, and of defendant's instructions to ascertain amount of damage, that de- 
fendant afterward demanded and received a premium from plainuffs, and of 
the proceeds realized from the sale, and consequent damages, constitute an 
averment of the plaintiffs’ full interest and of the defendant’s recognition of 
such interest. 

The complaint states that the loss was caused by collision with another vessel 
before the policy attached, and also that the boat and cargo were in good con- 
dition when the policy attached. It is further stated that no substantial injury 
appeared to have been done at the time of the collision, and none was discov- 
ered until the discharge of cargo commenced. 

Held, that there was no admission of a violation of the implied warranty of sea- 
worthiness, or any affirmation that the injury was in active operation when the 
insurance commenced. 

The complaint does not set forth the policy, and makes no further reference to 
a condition that a statement of the damages must be furnished within thirty 
days, thar the allegation that certain facts mentioned prevented such a 
statement. Held, that it would not be proper for a coury en demurrer to 
decide that such a condition, implying entire forfeiture, had not been complied 


* Decision rendered January Term, 1875. 
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with. Such a penalty should only be declared on affirmative evidence of non- 
compliance or violation. 


Judgment affirmed. 


This is an appeal by the defendant from a judgment of the General 
Term of the Supreme Court in the First Judicial Department, affirm- 
ing a judgment at Special Term entered in favor of the plaintiffs on 
a demurrer by the defendant to their complaint. 

The action was on a marine policy of insurance, covering a cargo 
of potatoes. The complaint therein was demurred to on the ground 
that it did not state facts sufficient to constitute a cause of action. 

The questions raised and decided in this court sufficiently appear 
by the opinion of the chief commissioner. 


Samuet Hanp, for Appellant. 
N. A. Catxins, for Respondents. 


Lorr, C. J. 


There is authority for saying that since the passage of the sta- 
tute entitled “ Of Betting and Gambling,” (Rev. Stat., p. 661,) it is 
necessary, in declaring on a policy of marine insurance, especially 
where the policy does not on its face import that the insurance is 
upon interest, “to aver that the insured had an interest to be pro- 
tected thereby, in such a sense that the insurance operated as,a secu- 
rity or indemnity to protect him against loss from the perils insured 
against.” It was so held by Woodruff, J., in Williams vs. Ins. Co. of 
North America, decided by him at Special Term in the New York 
Common Pleas, in June, 1854, after a careful examination of the 
question. See 9 How., Pr. Rep., p. 365. And Selden, J., in Ruse vs. 
the Mutual Benefit Life Ins. Co., 23 N. Y., 516, maintains the same 
principle and doctrine with his usual ability in his opinion, leading 
to the decision in that case, which was to the effect that a party in 
an action on a life insurance policy on the life of another, cannot re- 
cover without proving an interest in such life. 

The statute referred to declares, by section eight, that “ all wagers, 
bets or stakes, made to depend upon any race, or upon any gaming 
by lot or chance, or upon any lot, chance, casualty, or unknown or 
contingent event whatever, shall be unlawful. All contracts for or 
on account of any money or thing in action so wagered, bet or staked, 
shall be void.” But section ten further declares that the said section 
shall not be extended so as to prohibit or in any way affect any in- 
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surances made in good faith for the security or indemnity of the party 
insured, and which are not otherwise prohibited by law.” 

Judge Woodruff, in construing these provisions, says: “It seems 
to me just to say that the statute, when it declares that the prohibi- 
tion shall not extend to insurance made in good faith, for the secur- 
ity or indemnity of the party insured, by clear implication declares 
that it shall embrace and make vojd every other insurance. If this 
be so, then it is as if the legislature had said “ all insurances shall be 
void except those so made,” and then adds, that it would not be 
doubted, if that had been the language of the statute, that a plain- 
tiff claiming under an insurance, must, within the recognized rules 
of pleading, have averred facts showing that his case was within the 
exception. It may therefore be questioned whether the decisions 
made before that act took effect, holding that an averment of interest 
in declaring on a marine policy is necessary to be made in a com- 
plaint, are still controlling, and to be considered as binding author- 
ity. It is however unnecessary to decide that question. I shall as- 
sume, without conceding, that they are not. 

The material question then arises, whether the plaintiffs have in 
their complaint stated facts sufficient to show an interest in the sub- 
ject insured to entitle them to a recovery for damage thereto, to the 
extent of such interest. They allege that at the time of effecting 
the insurance, and of the loss, they were doing business as commis- 
sion merchants ; the defendants issued an open policy of insurance 
to them, conditioned among other things as follows: “ That said de- 
fendants do insure the several parties whose names are thereafter 
indorsed thereon, as owner, advancer, or common carrier, on goods 
wares, merchandise or country produce, ete., from place to place as 
indorsed thereon, in a book kept for that purpose, at the rate, and 
on the goods, wares, merchandise or country produce, as specified in 
the said indorsement.” They then state that the defendant, in consid- 
eration of a premium paid to it, “by a proper indorsement on the 
aforesaid policy duly made, insure the said plaintiffs against loss or 
damage on a cargo of potatoes then on board the canal boat Nellie 
Curtis, while lying in the Morris Canal Basin, with the privilege to 
tow and discharge, in the sum of four thousand dollars,” for a cer- 
tain time, “ according as is specified in said indorsement.” The al- 
legation of such “proper” indorsement having been duly made, 
must, in connection with the terms of the condition of the policy, be 
construed as stating, in a brief and summary manner, the names of 
the assured and their interest, either as “owner, advancer or com- 
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mon carrier,” etc. That was a sufficient averment of at least some 
interest, and if the defendant deemed it too indefinite or uncertain, 
the proper remedy would have been by an application to make it 
more definite and certain. , : 

The subsequent allegation of damage, and its discovery on com- 
mencement to discharge the cargo, and giving notice thereof to the 
defendant, and that it “thereupon directed said plaintiffs to continue 
and discharge and sell said cargo and ascertain the amount of dam- 
ages,” and in fact demanded and received a premium from the plain- 
tiffs after notice of such damage ; that such discharge and sale for 
the best prices that could be procured were continued by them, 
and that they realized in all for the whole cargo, which was alleged 
to be worth the sum of five thousand five hundred and sixty-eight 
dollars, only one thousand three hundred and thirty dollars and 
sixty-five cents, leaving a balance of four thousand two hundred and 
thirty-seven dollars and thirty-five cents as their total damages ; 
also show that they meant not only to aver an interest in the po- 
tatoes to the extent of their entire value, but that the defendant 
recognized such interest in them by directions given to sell them 
and realize as much as could be done for the purpose of reducing 
the amount of its liability. The demurrer, therefore, so far as it 
was based on the ground that the plaintiffs had not averred any in- 
surable interest in the property insured is untenable. 

It is also claimed that the complaint, assuming an insurable inter- 
est to be sufficiently alleged, shows on its face that the plaintiffs can- 
not recover, because it is stated therein that the “ peril” which caused 
the loss complained of was a collision with another vessel, and that 
it occurred before the policy attached, and the appellant’s counsel 
says on this question that “two views may be taken, either of which 
is fatal to the complaint.” The first is stated to be that the injury 
to the cargo had not commenced before the policy attached, although 
the cause—the leak produced by the collision—was in existence be- 
fore that time, in which case it is insisted “ that the implied warranty 
of seaworthiness, which was a condition precedent to the policy at- 
taching, was violated.” The other view mentioned is “that the in- 
jury to the cargo was in active operation, though possibly not at its 
highest point, when the insurance commenced, in which case it was 
a peril in existence, and did not arise after the policy attached.” 
The first view is answered by the averment in the complaint that the 
canal-boat having the cargo on board was, at the time of effecting 
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the insurance, “in good condition and seaworthy,” and that “ said 
cargo was in good condition.” 

The answer to the other view is that it does not appear, as is sub- 
stantially conceded in presenting the first, that the injury had in 
fact commenced when the insurance was effected, nor, if it had, that’ 
the plaintiffs knew it. On the contrary, there is a statement that at 
the time of the accident mentioncd there appeared to be no material 
damage done to the boat, and that it was not discovered that any 
whatever had occurred till the plaintiffs commenced to discharge 
the cargo, which was about a month and a half after the commence- 
ment of the risk. 

Under such circumstances it cannot be said that the complaint 
shows affirmatively “ that the injury to the cargo was in active opera- 
tion ” when the insurance commenced. 

It is also claimed, on behalf of the appellant, that “ the complaint 
shows a failure to comply with a condition of the policy, viz., to fur- 
nish a statement of the damages within thirty, days.” ; 

There is this difficulty with reference to that point, The policy 
itself is not set forth in the complaint, nor does it appear what the 
nature and extent of that requirement was, nor the effect or conse- 
quence of a non-compliance with it. All that is alleged is, “that the 
reason why said plaintiffs did not furnish and deliver to said defend- 
ant a statement in writing, and verified, of the amount of damages 
within thirty days, as is called for in said policy of insurance,” was 
the existence of certain facts stated. That allegation appears to as- 
sume or rather involve another, to the effect that the condition does 
not absolutely in all cases require such statement within that time, 
but that it may be excused under certain circumstances. At all 
events it cannot be required or be proper that the court on demurrer 
should in such an allegation in the complaint declare and decide that 
a condition operating as an entire forfeiture of a compensation for 
loss and damage actually incurred had not been complied with. 
Such a penalty should only be declared on affirmative evidence-- | 
what the condition is, and that there has been a noa-fulfillment or 
violation of it. 

I think, too, that the excuses alleged substantially show that the 
defendant waived a strict compliance with the condition, which ap- 
parently related to the source of preliminary proofs, or some verified 
statement as to the amount of damages by discharge of the potatoes, 
and the sale of them, with the object of ascertaining the damages 
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and other matters mentioned by me when considering the question 
of interest. 

The complaint is loosely and inartificially drawn, but not so much 
so as to justify the conclusion that it does not state facts sufficient 
to constitute any cause of action. 

It results from the above considerations that the court at Special 
Term did not err in overruling the demurrer, and that the judgment 
of affirmance by the General Term was also right, and must be 
affirmed, with costs. 

All concur. 





CASES DECIDED IN THE LOWER COURTS. 


VALIDITY OF CONTRACTS MADE IN OTHER STATES— 
PREMIUM NOTE ASSESSMENTS. 


Supreme Court of New Jersey. 


COLUMBIA FIRE INSURANCE COMPANY 
vs. 
DAVID P. KINYON. 


A law of New Jersey prohibits any foreign company from transacting business 
connected with insuring property situated in the State, without compliance 
with the laws, and further provides for the authorization of agencies, and pre- 
scribes penalties for agent acting without authority. 

In an action to recover premium note assessments, Held, that comity requires 
the enforcement of contracts made in other States, and valid there, unless clearly 
prohibited by statute. The legislature has power to invalidate in the courts 
insurance contracts made in other States on property in New Jersey, but the 
court will not impute such an intention unless the language of the statute ad- 
mits of no other reascnable construction. 

Nothing in the statute invalidates the rule, that the law of the place where a 
contract is made or to be performed is to govern as to the validity and con- 
struction of the contract. The acts of New Jersey are for the protection of the 
public against irresponsible companies, and impair the validity of contracts 
made in violation of them, at least so far as concerns the right of the corpora- 
tion to sue, but public policy may require that the insured be permitted to en- 
force the agreement. 

The declaration is defective in that it fails to show that when the assessment was 
made on the premium notes the defendant was a member of the corporation, 
and, as such, liable to assessment. If the policy had expired the defendant 
could not be held without alleging that the loss accrued before its expiration. 
If the policy was alive, the losses must have accrued while it was in force. 

Judgment for defendant. 


This was an action on the case by the Columbia Fire Insurance 
Company, a foreign corporation chartered by the State of Pennsyl- 
vania, to recover the amount of certain alleged assessments made on 
deposit or premium note given by the defendant for his policy. The 
other facts appear in the opinion. 
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Van Sycxet, J. 

The principal question is as to the force of our acts of 1860 and 
1867, concerning insurance companies. 

The fourth plea avers that the policy of insurance and the pre- 
mium notes were made and delivered at Raritan in this State, contrary 
to the act of our legislature entitled “An act to regulate the business 
of fire insurance companies or associations not incorporated by this 
State,” approved March 19th, 1860, and also to the act entitled “An 
act to regulate the business of fire, life, accident, marine and live-stock 
insurance by companies or associations not incorporated by this 
State,” approved April 19th, 1867. 

To this plea the plaintiffs replied that they did not make and exe- 
cute the policy, and take the premium note at Raritan in this State, 
but that the same were made, executed and delivered at Columbia, in 
the State of Pennsylvania, and thereupon defendant demurred to this 
relidcation. 

The demurrer, admitting all the facts well pleaded in the replication, 
raises the question, whether this contract of insurance made in Penn- 
sylvania can be enforced here. 

It is the evident purpose of the acts of 1860 and 1867 to put under 
certain regulations the doing of business in this State by foreign in- 
surance companies. This object is accomplished by prescribing the 
conditions upon which they may effect insurance through agencies 
established here. No intention is manifested of an attempt to re- 
strain or control the business of these corporations, so far as it is 
transacted outside the limits of this State, or to give our legislation 
any extra territorial effect. 

Comity requires us to enforce a contract made in another State, 
and valid there, unless it is clearly prohibited by some provision of 
these enactments. 

The defendant insists that this restraint is found in the first section 
of the act of 1860, which provides, “ That it shall not be lawful for 
any company chartered by another State, to transact any business 
connected with insuring property situated in this State,” ete. Even 
if this section is not superseded by the act of 1867, it must, in con- 
nection with the subsequent provisions, be construed to inhibit any 
foreign company from transacting any business connected with insur- 
ing property situated in this State, through agencies established here, 
without conforming to the requirements of our laws. That this is 
the fair construction of the act is manifest from its second section, 
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which authorizes the Secretary of State, after the foreign company 
has complied with its terms, to issue a certificate of authority, not to 
enable the company to make a contract out of this State to insure 
property here located, but to allow an agency to be established in the 
county where applied for to transact business in this State. 

It is also to be observed that the penalties denounced by the act 
are aimed only at the unauthorized agent acting within this State. 

Corporations are artificial beings, the creatures of positive law, and 
not citizens with the meaning of that clause of the Federal Constitu- 
tion which secures to the citizens of each State “like privileges and 
immunities with the citizens of the several States.” It may therefore 
be conceded, not only that our legislature may put under restraint 
business transacted in this State by a company created by the law of 
another State, but in the exercise of their plenary power may limit 
if they cannot deny the right of such company to sue in our courts. 
Although it would be competent by legislation to invalidate in our courts 
an insurance contract made in good faith in another State on property 
located here, it would Le so contrary to the comity which has been 
observed between the States, that such an intention will not be im- 
puted to the law-maker, unless the language used so clearly expresses 
that purpose as to bear no other reasonable interpretation. There is 
nothing in our laws except the clause above cited to countenance in 
the slightest degree such a disposition on the part of our legislature, 
and the language there used will not only bear another construction, 
but it was omitted from the later act of 1867, which repeals all 
inconsistent legislation. 

It is argued that, under the rule now adopted, agencies established 
here may evade our laws by the simple device of concluding their 
contracts out of the State. If our laws were otherwise so impotent 
as to permit such palpable evasion to pass unpunished, it would be 
clearly within the reach of the first section of the act of 1860. 

The following cases support the rule,that where the policy is issued 

-and the insurance effected in a foreign State, on property situated in 
another State whose laws render it void if made there, the contract 
is valid and enforceable by either party. Hyde vs. Goodnow, 3 
Comst., 267 ; People vs. Imlay, 20 Barb., 68 ; Huntly vs. Merrill, 32 
Barb., 627 ; Williams vs. Cheney, 3 Gray, 215. 

Hyde vs. Goodnow was a suit in New York upon a deposit note 

. given for an insurance effected in New York on property situated in 
Ohio. The Ohio statute declared void every policy signed, issued or 
delivered in that State, or on any property of any kind situate in that 
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State, by any foreign company, except through a duly licensed agent 
The Court of Appeals held that the contract was not made in Ohio, 
and therefore was not within the prohibition of this statute. 

It is not to be presumed that the court overruled the words, “or 
on any property of any kind situate in that State,” contained in the 
Ohio statute. 

In the later case of the People vs. Imlay, the defendant set up that 
the contract was in contravention of the statute of New York con- 
cerning foreign insurance companies, but the defense failed on the 
ground that the contract was made in Pennsylvania, and being valid 
there, would be enforced in New York. 

There is nothing in our statute which will make this case an excep- 
tion to the general rule that the law of the place where a contract is 
made or to be performed is to govern as to the nature, validity, con- 
struction and effect of such contract ; being valid in such place, it is 
to be considered equally valid everywhere. It will be enforced here 
not proprio vigore, but ex comitate. 

My conclusion is that a contract of insurance made out of this 
State on property here situate, is valid. 

The regulations of our insurance laws are not merely for the pur- 
pose of revenue, leaving unimpaired the contract made in violation 
of them. 

The act of April 15th, 1846, imposes a tax upon foreign companies 
which establish agencies in this State, the principal object of which, 
as stated in the preamble, was to deprive them of the advantage they 
would otherwise have over our home corporations. 

The subsequent acts of 1860 and 1867 manifest very clearly the more 
important purpose of protecting the public against imposition which 
might otherwise be practiced by wholly irresponsible companies, by 
requiring that the foreign company shall exhibit under oath, and file 
with our Secretary of State, a statement showing that they are 
possessed of a sound, well invested capital of at least one hundred 
and fifty thousand dollars over and above all claims and liabilities,. 
before authority can be had to appoint agents. 

The raising of revenue by the imposition of a tax is merely inci- 
dental. The agent therefore who acts without due authority is not 
only liable to the penalty in such case prescribed, but the contract 
made in contravention of the law is itself void so far as concerns the 
right of the foreign principal to sue upon it. Washington County 
Insurance Company vs. Dawes, 6 Gray, 376 ; Williams vs. Cheney, 8 
Gray, 206. 
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In such cases it may be required by public policy, that the party 
instred shall be permitted to enforce the agreement, but no opinion 
is expressed on this point. 

The objection, that in the replication there is a departure in plead- 
ing, is not well taken. The place laid in the declaration was merely 
formal. 

The demurrer to the replication reaches back in effect through the 
whole record, and attaches ultimately to the first substantial defect in 
the pleading. Under this rule the sufficiency of the declaration has 
been made the subject matter of discussion. 

1. The declaration alleges that the members of the corporation are 
to be assessed on the premium notes to pay the losses. It recites that 
the defendant became a member in March, 1867, and became insured 
for a large amount, without specifying the sum for which he was in- 
sured, or the time the policy was to run. 

There is nothing in the pleading to show that when the assessment 
was mude, the defendant was a - er of the corporation, and, as 
such, liable to assessment. 

2. It is further averred that every member is bound to pay losses 
and necessary expenses in proportion to the amount of his deposit 
note. The amount of losses and expenses for which the deposit notes 
were assessed is not stated ; in fact it is not directly set forth that any 
"losses were incurred, nor is the aggregate amount of the deposit 
notes shown. There is no sufficient allegation by which it can be de- 
termined whether the sum demanded by the plaintiff is according to 
the terms of the contract. The action being ex contractu for a specific, 
liquidated sum, there must be such a statement of facts as will show 
a right to recover the amount claimed. 

The allegation is that the company in January, 1870, made an as- 
sessment of seven and a half per cent. on the original amount of all 
premium notes held by the company and in force on the 27th day of 
November, 1869, and by such assessment assessed upon the premium 
note of the defendant the sum of seventy-five dollars for the purpose 
of paying losses incurred by the company by damage by fire. The 
assessment was laid to pay losses, but the pleader has wholly failed 
to state whether the sum assessed was less, greater, or precisely equal 
to the amount of losses, or whether they were such losses as accrued 
while defendant was a member of the company, and for which he 
would be liable. The legal right to assess the defendant must be 
clear on the face of the declaration. If the policy had expired, the 
defendant could not be held without alleging that the loss accrued 
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before its expiration. If the policy was alive, the losses must have oc- 
curred while it was in force. Long Pond Insurance Company vs. 
Houghton, 6 Gray, 77 ; Savage vs. Medbury, 19 N. ¥., 34. 

It does not therefore appear that the assessment was laid upon the 
basis authorized by the corporation act. 

These are substantial infirmities in the declaration, and therefore 
there must be judgment for the defendant. 


DELAYED PAYMENT OF PREMIUMS—FORFEITURE. 
New York Supreme Court—First Department.—May, 1874. 


RUTH E. DEAN, Respondent, 
vs. 
ZZETNA LIFE INSURANCE COMPANY, Appellant.* 
If by the express terms of a policy of insurance the premiums are made payable 
on or before a day specified, non-compliance therewith forfeits the policy, un- 


less the time for making such payment has been extended by competent 
authority. 


Appeal from judgment recovered on a verdict rendered at the Cir- 
cuit, and from order denying motion made upon the minutes for a 
new trial. 


T. G. Srrona, for Appellant. 
Joseru H. Cuoartz, for Respondent. 


Dantets, J. 


By the express terms of both the policies in suit, the premiums on 
them were made payable on or before the twentieth day of Septem- 
ber, in every year during their continuance. And each contained the 
statement that it was understood and agreed that in case the pre- 
mium should not be paid on or before the days mentioned for the 
payment thereof, the policy should cease and determine. The pre- 
miums which became due and payable on the twentieth day of Sep- 


* From the New York Daily Register. 
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tember, 1869, were not paid on or before that day, and the conse- 
quence resulting from that circumstance was, that the policies ceased 
.and determined unless the time for the payment was extended by 
some agreement or arrangement binding on the company. That such 
an agreement had been made was a fact to be satisfactorily estab- 
lished by the plaintiff before her right to recover upon the policies 
could be maintained, and that she endeavored to prove. 

The evidence given in support of that fact consisted of the declar- 
ations and statements of the defendant’s general agent, in charge of 
its business at the city of New York. These statements were made 
on the second of November, 1869, and also a few days after the de- 
cease of the person whose life was insured by the policies, who died 
on the nineteenth of November of that year. They tended to show 
that an agreement was made between him and the defendant’s gen- 
eral agent, on the twentieth of September preceding, by which the 
payment of the premiums for that year was so far extended that no 
part of them became due until the fifth of November, 1869 ; and it 
was shown that payment of such part was tendered to the agent and 
refused by him after the statements were made, and before that day. 
At the time when the statements were made by the agent, admitting 
that he had made an agreement on the twentieth of September, 
1869, extending the time for the payment of the premiums for that 
year, he also delivered to the person he had the interview with, 
written memoranda indicating the amounts required to be paid ac- 
cording to the terms of that agreement; but they did not of them- 
selves constitute such agreement, and were not delivered by way of 
renewing or entering into it. The witness who received them stated 
that the agent gave him the memoranda “as indicating the arrange- 
ment which he had previously stated” to him; and, as such, they 
were no more than the oral declarations of the agent reduced to 
writing. 

Two other memoranda, signed by the defendant’s agent, were found 
among the papers of the person whose life was insured, after his 
death, and were received in evidence on the trial ; but they were 
evidently made before the twentieth of September, 1869, because they 
call attention to the fact that the premiums on the policies would be- 
come due on that day, and request payment of the amounts. That 
is succeeded by certain figures unexplained upon the papers, which, 
with the explanation afforded by the agent’s declarations, may possi- 
bly tend to indicate the existence of the agreement relied upon to 
sustain the recovery. But if they are capable of being used in that: 


‘ 
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manner it could not be done without the declarations themselves ; 
so that if they were incompetent evidence for use in the case, nothing 
was proved from which an agreement for the extension of the time 
for the payment of the premiums could be inferred. Substantially, 
that depended upon the declarations of the agent for proofs of 
its existence. Without them, there was nothing from which the ex- 
tension of the time for the payment of the premiums could properly 
be found as a fact. 

In this state of the proof, and after the evidence was all taken, the 
defendant moved for a nonsuit, specifying, among other reasons, in 
support of its motion, that it was not proved that the conditions of 
the policies as to payment were received, and the time of payment 
extended by the defendant, or any person authorized to do so upon 
its behalf. The motion was denied, and the defendant excepted. If 
this objection had been broad enough to present the question whe- 
ther the agent’s declarations were competent evidence to show an 
extension of time for the payment of the premiums against the de- 
fendant, it would have been in time, although the proof of them was 
received without objection. Those declarations were not competent 
evidence of the existence of an agreement made six weeks before 
the time when they were made, against the defendant, the principal 
of the agent making them. Anderson vs. Rome, etc., Railroad Co., 
54 N. Y., 334. And the omission to object to them when they were 
offered did not deprive the defendant of the right to insist upon their 
incompetency at the close of the evidence, or any other time during 
the progress of the trial. This was substantially held in the case of 
Hamilton vs. N. Y. Central Railroad Co., 51 N. Y., 100. 

But the objection actually taken did not present this point for the 
decision of the court. It simply presented the objection that the 
agent was noi authorized to waive or extend the time of payment of 
the premiums. Whether the proof given to show that an agree- 
ment had been made for the extension was competent proof for that 
purpose was not mentioned nor suggested. Neither this motion, nor 
the ground specified in its support, nor any other objection taken 
during the trial, presented that question. And, as it was not raised 
at any time during the trial, it was necessarily waived when the case 
was submitted tothe jury. The defendant had the right to have the 
case tried, if it so elected, on incompetent evidence; and the omis- 
sion at any time to object, is conclusive evidence of such waiver. By 
such conduct even the right to a triai by jury may be waived. 
Gleason vs. Keteltas, 17 N. Y., 291 ; Penn. Coal Co. vs. Del. & Hud. 








1875.] Dean vs. Zitna Life Ins. Co. 233 


Canal Co., 1 Keyes, 72 ; West Point Iron Co. vs. Reymert, 45 N. Y., 
703; Fisher vs. Hepburn, 48 N. Y., 41; Delancy vs. Brett, 51 
N. Y., 78. 

The plaintiff offered in evidence a note made on the twentieth day 
of September, 1868, given by the person whose life was insured by 
the policies, for the payment of the premiums upon them in sixty 
days after its date, containing the agreement that the policies should 
be null and void if the note should not be paid when it was due. 
This was objected to by the defendant, on the ground that it was im- 
material. The objection was overruled, and the defendant excepted. 
In one respect this was material evidence, for the authority of the 
agent to extend the time for payment of the premiums was contro- 
verted by the defendant, and if that had previously been done by 
him, with the approval of the defendant, it was a fact tending to 
show the existence of the authority. When the agent himself was 
examined as a witness, the defendant showed the transaction of 1868 
fully by him; and it appeared from his evidence that the papers 
were sent to the defendant, who made no objection, but approved of 
the arrangement. This was all competent for the purpose of showing 
the agent’s authority to change or extend the time fixed for the pay- 
ment of the premiums. The agent, on the defendant's examination 
of him, showed that a receipt had been given when the note was 
taken, and there could be no well founded objection against after- 
ward receiving the receipt itself for the purpose of having its precise 
terms in evidence. It was a material part of the transaction which 
the defendant had taken pains to prove, and there could be no im- 
propriety in reading it to show exactly what had been done, so far 
as that appeared by the receipt. 

The declarations proved to have been made in une of the inter- 
views after Mr. Dean’s death, and which was objected to as incom- 
petent by an objection expressly confined to the particular occa- 
sion inquired for at that time, did not tend to prove the existence 
of any valid agreement for the extension of the time fixed by the 
policies for the payment of the premiums. And for that reason the 
exception taken to the decision allowing them to be proved, can be 
of no service to the defendant. The admission of the agent shown 
under it, tended to prove that the terms proposed had not been com- 
plied with by Mr. Dean, and for that reason it was entirely ineffect- 
ual as evidence against the defendant. It maintained the position of 
the defendant, and tended to subvert the plaintiff’s claim. Vander- 
voort vs. Gould, 36 N. Y., 639, 644. 
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The conversation which was stated by the witness Keese was of 
the same general nature. He said that Morton told him sub- 
stantially what he had said during the trial as a witness ; so that it 
could not possibly have done the defendant any harm. And while it 
was objected to, it was not beouuse it was incompetent, but simply 
because it ought to have been called out on the direct examina- 
tion. 

The remark made by the witness concerning this conversation is 
equally as applicable to the one just before considered ; for that was 
no more than a repetition of what Morton, the agent, swore to him- 
self. 

The evidence sufficiently showed the service of the notice and proof 
of the death of the person whose life was insured, without the decla- 
ration of the agent that they had been received by the company. 
They were tendered to the general agent, and, after being refused 
by him, were mailed, under his direction, to the president of the 
company, at its place of business in Connecticut, and that, certainly, 
should be sufficient to prove compliance with the terms of the policy 
on this subject. Besides that, it appeared that the refusal to pay 
was placed by the company on the omission to pay the premiums ; 
and that would be sufficient to constitute a waiver of all proof of 
death. Post vs. Adtna Ins. Co., 43 Barb., 353 ; Cornwell vs. Haight, 
21 N. Y., 462. 

An objection was taken to the copy of the notice and proof of 
death offered in evidence ; but it was not objected to because it was a 
copy. The objection was expressly placed on the reasons that it did 
not appear that the original came to the possession of the company ; 
that the fact of mailing was not such evidence of its receipt as to 
justify the admission of a copy in evidence. These reasons were not 
good, because the proof did show a proper service of the original. 
The tender to the agent, and mailing to the president as he directed, 
sufficiently showed the service of the notice and proof of death to 
comply with the terms of the policy. The only authority opposed to 
the validity of such a service is that of Hodgkins vs. Montgomery 
County Mut. Ins. Co., 34 Barb., 213, and that was afterward reversed 
by the Court of Appeals, 41 N. Y., 620. 

The agent appears to have been the general agent of the company 
at the city of New York, and he was authorized, as such, to transact 
all the company’s business at that place, which included all that he 
did concerning this insurance ; and, for the reasons already given, as . 
well as those mentioned by Mr. Justice Brady, the judgment, after ‘ 
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being modified as directed by him, should, with the order denying 
a new trial, be affirmed. 


Davis, P. J., dissented on the following grounds : 

First.—Incompetent declarations of agent were admitted, against 
defendant’s objection. They were not harmless, because they were 
regarded by the court and jury as material and important, as appears 
by the charge, and because the ruling upon them established a rule 
of evidence for the case, and subsequent evidence of such declarations 
was given, to which, it must be assumed, the defendant omitted to 
object on that ground, in deference to the ruling that such declarations 
were competent. 

Second:—The fact that the policies were canceled in October was 
competent, as tending to corroborate the testimony of the agent that 
no extension was made—it was an act in the due course of busi- 
ness. 

Third.—There was no evidence in the case to establish the alleged 
waiver, except incompetent proof of Morton’s declarations. The 
motion for a nonsuit raised the question of absence of lawful proof of 
waiver. The overruling of the motion was error. 

Fourth.—The verdict was against evidence, and a new trial should 
have been granted on that ground. 

The claim is of a most suspicious character, and the evidence to 
uphold it, I think, was illegal and insufficient. I think a new trial 
should be granted. 

The judgment of the court, in accordance with the opinion of 
Justices Brady and Daniels, was as follows: Judgment and order 
reversed and new trial granted, with costs to abide event, unless 
plaintiff, within twenty days after entry of the order herein, stipulate 
to deduct $2,997.60 as of the date of the verdict ; in which case judg- 
meni and order affirmed, without costs to either party. 





MISCELLANEOUS. 


The following summary of cases, chiefly in the lower courts, is from 
various sources, not official. 


Lirz.—A fit claimed to be caused by eating frozen pork, is a fit within 
the meaning of the application, and its concealment renders the contract 
null. 

This is » somewhat peculiar action. One of the plaintiffs, Four- 
nier, took out a policy with defendants for $10,000, and afterward 
transferred it to Fletcher. He answered the usual questions and signed 
these answers, which are warranted to be true. In the 13th question 
he is asked among other things if he ever had apoplexy or fils, both 
of which he answered in the negative. The 17th question asks if he 
had any severe sickness during the last seven years, to which he an- 
swered, No. About four months later he had a fit of despondency, 
when he asked the doctor for poison, and two weeks later he cut his 
throat and almost succeeded in destroying his life. About a year 
before he insured he had a fit, caused, some say, by eating frozen pork. 
Dr. Sequin, since dead, attending him, and Dr. McMillan, who has 
been examined, was also called in. He calls it an apoplectic fit. At 
all events it was a very serious one. After the attempt at suicide the 
company investigated the matter and tendered back the premium 
they had received, demanding the surrender of the policy. When 
the second premium became due Fletcher and Fournier tendered it, 
but the company refused to accept it, and the present suit was 
brought to have the tender declared good and the policy declared 
valid. Was it valid or was it void from the beginning? Was Four- 
nier bound to reveakh the fit he had the year before he insured? No 
doubt his condition was then unsatisfactory, as he had a number of 
these fits not long after effecting the insurance. I have not to decide 
whether there was fraud or not; the only question is, whether the 
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answers were true or not. There is no difficulty about the case. The 
answers were not truly given, and fhe contract is a nullity in conse- 
quence. The action must be dismissed, and the policy declared null, 
as asked in defendant’s plea.—[Torrance, J. ] 


Fletcher et al. vs. Altna Life Ins. Co. 
Superior Court, Montreal, Canada, Dec., 1874. 


Firz.—Jnlerest in reform of mortgage. 

The owner of a block of buildings insured against loss by fire, 
agreed to mortgage them to G. N. as security for a loan of money. A 
mortgage was thereupon executed, but by mutual mistake of the 
parties, the premises insured and agreed and intended to be mort- 
gaged, were incorrectly described therein. As further security for the 
loan the mortgagor assigned to the mortgagee the policy of insurance, 
and procured a memorandum to be written on it as follows : “Payable 
in case of loss to G. N. to the extent of his claim.” 

The insured premises were destroyed by fire, the mortgage debt 
remaining unpaid, and the mortgagee brings this action against the 
mortgagor and the insurance company for a reformation of the 
mortgage. 

Held, that the action will not lie against the company, for the reason, 
first, that it has no interest in the subject matter of the action; and 
second, that there is no question between the plaintiff and the com- 
pany. 

Newman vs. Home Ins. Co. 

Opinion filed June 11th, 1874. 8. C., Minnesota. 


Fmz—NMunicipal corporations not liable for the destruction of buildings 
to prevent the spread of a conflagration in the absence of a statute creating 
such liability. 

An ordinance of the defendant, a muncipal corporation, authorized 
the mayor to order the destruction of any buildings he might deem 
necessary to arrest the progress of a fire. In virtue of this authority, | 
the mayor ordered the destruction of two buildings belonging to 
plaintiff. This action was alleged by plaintiff to be without sufficient 
cause, as they would not have been burned by the fire, nor was the 
fire extinguished or arrested by tearing them down. Compensation 
was therefore demanded of defendant for their value. 

Held, that municipal corporations, whose officers are by statute 
and by ordinance authorized to order the destruction of any building 
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or fence, “when they shall deem it necessary to arrest the progress 
of and extinguish” a fire, are not liable to the person whose property. 
is thus destroyed in the absence of a statute creating such liability. 

The destruction of buildings, etc., under such circumstances is not 
a taking of private property for public use within the meaning of 
Section 18 of Article 1 of the Constitution, but is a regulation of the 
right which individuals possess to destroy private property in case of 
necessity, to prevent the spreading of fire or other great calamity. 

The legislature cannot authorize the taking of private property for 
public use, except upon first making or securing just compensation 
therefor, and any statute professing to do so would be void and confer 
no authority to that end. 

Field vs. City of Desmoines, 

Manrtwe.—Port risk does not cover risks connected with a voyage. 

William Nelson, Jr., insured with the Sun Mutual Insurance Co., 
$6,250 on the hull of the ship Confidence for one month, from Oct. 
5th, 1867, in the port of New York, against a port risk. On the 28th 
October, 1867, the ship being loaded with cargo, in charge of a pilot, 
and in tow of a steam tug, left her berth to proceed to sea, being then 
bound on a voyage to the port of Glasgow. 

In proceeding down the river the ship got on a reef, and after 
being hauled off was taken to a berth where her cargo was discharged. 
She was then placed in the dock, and after repairing her damages she 
reloaded her cargo, and completed her voyage to Glasgow. The 
claim on the Sun Co. was for repairs by getting on the reef, and also 
for certain charges in the nature of a general average assessment 
upon the interests concerned in the voyage to Glasgow, and amount- 
ing in all to about $1,000 on the policy of the Sun Co. 

The defense was that the words “ port risk,” inserted in the applica- 
tion by the applicant, and contained in the policy, was a limitation of 
the risks covered under the policy to those incident to a vessel lying in 
port, and did not cover any risks connected with a voyage. That as 
soon as the ship proceeded on her voyage, she was no longer covered 
under the port policy. There was no dispute as to the fact that the 
ship was in the prosecution of a voyage to Glasgow when the accident 
occurred. 

Witnesses on the part of the defense were produced to show that 
the words “port risk” had a limiting effect upon the policy, and should 
be construed as words intended to contradistinguish such risks from 
voyage risks ; that the port risk as used in the policy was understood 


8. C,. Iowa. 
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by underwriters and merchits to terminate at the moment the 
voyage begins. It also appeared that the ordinary rate of premium 
on such a port risk was a nominal one, being one quarter of one per 
centum a month, while the premium on the voyage on which the 
vessel was engaged at the time of the accident, and which would last 
about as long, was ten times as much. 

The evidence and the authorities being in favor of this construction, 
the judge directed the jury to give a verdict for the defendant. 

Nelson vs. Sun Mutual Ins. Co. 

Decision rendered Feb., 1874. N. Y. Sup. Ct. 


‘ 


Fire. —Construction.—Fall of building voids policy 

This was a suit brought on a policy of insurance issued by the de- 
fendant to the plaintiff, for one year from August 2, 1872, for $1,000 
on frame church edifice, situate on the N. E. corner of May and 
Second Streets, Chicago, and $500 on furniture and fixtures therein. 

Property burned July 29, 1873, (four days before expiration,) for 
which plaintiff claimed damages in amount named. 

The policy contained the following clause, “If a building shall fall, 
except as the result of a fire, all insurance by this company on it or its 
contents shall immediately cease and determine.” 

The facts shown were, that the church was built on posts five feet 
high ; that on or about July 15 Chicago was visited by a violent wind 
storm, which blew the building off its posts and over the adjacent 
sidewalk, rendering it necessary to prop it up on the north side by a 
dozen pieces of scantling to prevent its falling completely down. One 
witness stated that it stood on an angle of 45 degrees, others that the 
north side, of the floor was down on the ground, while the south side, 
resting on fallen posts, was up two or three feet. The whole building 
was thrown out of proper shape, and many of the studding drawn out 
of the sills. 

Held, that this was a falling within the meaning of the above recited 
condition, and that the policy thereby ceased to be operative. 

Judgment for defendant. 

The Congregation Rodeph Sholom vs. Girard Ins. Co., of Philadeiphia. 

Decision by Rogers, J., Feb. 5th, 1874. Circuit Court, Cook Co., Il. 


Marixe.— Failure of collecting agent to pay premium note. 

A premium note given by the insured was sent by the company, 
for collection on its maturity, to the bank where he had a de- 
posit, and collections maturing, more than sufficient to meet the 
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amount of the note. The cashier promised to pay the note and 
charge the same to the account of the insured, but failed to do so. 
The note was returned as unpaid, but was afterward returned and 
paid. The loss occurred in the interval. 

Held, that the bank was the agent of the company in collecting the 
note ; the agreement of the cashier with the insured amounted to a 
payment and estopped the company from claiming a forfeiture for 
non-payment. 


Gerlach vs. Amazon Ins. Co. 
U. 8. D. C., Cleveland, Ohio, 





